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Filed Mar. 16,1944. Charles E. Stewart, Clerk 

IN THE DISTRICT COURT OF THE UNITED STATEp 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 23477 

Santa Fe Pacific Railroad Company, a corporation, 120 
Broadway, New York, N. Y. 

Aztec Land and Cattle Company, Limited, a corporation, 
One Cedar Street, New York, N. Y., plaintiffs, 

vs. 

Harold L. Ickes, Secretary of the Interior, Washington, 
D. C. 

Oscar L. Chapman, Assistant Secretary of the Interiojr, 
Washington, D. C. 

Fred W. Johnson, Commissioner of the General Land Office, 
Washington, D. C., defendants 

COMPLAINT FOR INJUNCTION AND RELIEF IN THE 
NATURE OF MANDAMUS 

1. Plaintiff, Santa Fe Pacific Railroad Company, is ja 
corporation created and organized under the Act of Con¬ 
gress approved March 3,1897, c. 374, 29 Stat. 622, and su^s 
in its own right and as lawful successor to the Atlantic apd 
Pacific Railroad Company, a corporation created and organ¬ 
ized under the Act of July 27, 1866, c. 278, 14 Stat. 292. 
Plaintiff, Aztec Land and Cattle Company, Limited, is a 
corporation organized and existing under the laws of tpe 
State of New York, and sues in its own right. 

2. The defendants are residents of the District of Colum¬ 
bia, the defendant Harold L. Ickes being Secretary of the 
Interior and as such charged by law with the administration 
of the laws of the United States relating to public lands, 

the defendant Oscar L. Chapman being Assistant Sec- 
10 retary of the Interior and charged with like duties 
under the direction of the Secretary and in particu¬ 
lar with the supervision of the General Land Office, and the 
defendant Fred W. Johnson being Commissioner of the 


(1) 
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General Land Office and charged by law with the administra¬ 
tion of that office under the supervision and direction of the 
Secretary and Assistant Secretary. The defendants are 
sued individually and in view and because of acts done or 
threatened by them under color of their offices and authority. 

3. The matter in controversy, exclusive of interest and 
costs, exceeds in value the sum of $3,000, and involves the 
construction of certain laws of the United States under 
which the plaintiffs claim vested rights in and to certain 
public lands, and the duty of the defendants, respectively, 
to determine plaintiffs’ rights in and to the lands in ques¬ 
tion and plaintiffs ’ right to a patent to the said lands, upon 
a proper construction of the laws under which plaintiffs’ 
rights are claimed, and without regard to a certain release 
executed by plaintiff, Santa Fe Pacific Railroad Company, 
and filed with the defendant, the Secretary of the Interior, 
as hereinafter stated. 

4. Plaintiff, Santa Fe Pacific Railroad Company, is suc¬ 
cessor to the Atlantic and Pacific Railroad Company and to 
the land grant to the latter company under the Act of July 
27, 1866, c. 278, 14 Stat. 292, and is fully vested with all the 
rights of the Atlantic and Pacific Railroad Company under 
the said Act of July 27, 1866, in and to the lands thereby 
granted. 

5. The said Act of July 27,1866, entitled an act granting 
lands to aid in the construction of a railroad and telegraph 
line from the States of Missouri and Arkansas to the Pa¬ 
cific coast, provided for the incorporation of the Atlantic 
and Pacific Railroad Company, for the grant of a right of 

way and necessary appurtenant grounds for railway 
11 purposes, and further—“for the purpose of aiding 

in the construction of said railroad and telegraph 
line”—for a grant of all the odd-numbered sections of public 
land, not mineral and not reserved, sold, granted, or other¬ 
wise appropriated, and free from preemption or other claims 
or rights, within certain designated limits, to wit, 40 miles 
on each side of the line of railroad as definitely located 
through the Territories of the United States and 20 miles 
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on each side of the line of railroad through any State. With 
respect to the said grant of lands the act also provided that 
if any of the lands so granted were found at the time of 
definite location of the railroad to have been previously 
granted, sold, reserved, occupied by homestead settlers,! or 
pre-empted, or otherwise disposed of, the grantee shojuld 
have the right to select other odd-numbered sections, in 
lieu of the sections lost, not more than 10 miles beyond the 
first designated limits of the grant. The first designated 
limits of the grant, to wit, 40 miles on each side of the lpie 
of railroad as definitely located through the Territories of 
the United States and 20 miles on each side of the line| of 
railroad through any State, are known and described as the 
primary or place limits of the grant, and the odd-numbered 
sections within those limits as primary or place lands, ifhe 
further limits of 10 miles beyond the place limits of ^he 
grant are known as the indemnity limits of the grant, the 
odd-numbered sections within those extended limits as in¬ 
demnity lands, and the selections made within those ex¬ 
tended limits, in lieu of losses in the place limits of the 
grant, as indemnity selections. 

6. March 12, 1872, the said Atlantic and Pacific Railroad 
Company filed with the Secretary of the Interior its mkp 
of definite location, and thereafter the railroad was con¬ 
structed, and the rights of the said railroad company to t!he 

lands granted became fixed and determined, the gr^nt 
12 as finally fixed extended along the line of the railrohd 

from a point in what is now the State of New Mexico, 
near Ysleta, through what are now the States of New Mex¬ 
ico and Arizona, to the western boundary of Arizona at tjie 
Colorado River. 

7. February 3, 1886, the Atlantic and Pacific Railroad 
Company, by contract of that date sold to plaintiff, Aztfec 
Land and Cattle Company, Limited, a corporation, for a 
consideration of 50 cents per acre, approximately 1,000,000 
acres of land within the limits of the grant in the Terri¬ 
tories of Arizona and New Mexico, comprising all the odd- 
numbered sections within certain described boundaries, tljie 
lands sold being designated and described by section, towh- 
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ship, and range, although at that time unsurveyed. A part 
of the lands sold was within the place limits of the grant 
and a part within the indemnity limits. Subsequently, in 
1886 and 1894, so much of the lands sold as was then sur¬ 
veyed was conveyed by the Atlantic and Pacific Railroad 
Company to plaintiff, Aztec Land and Cattle Company, by 
deeds which were duly recorded in the counties where the 
lands were located. In 1905, the remainder of the lands sold, 
both surveyed and unsurveyed, was conveyed by plaintiff, 
Santa Fe Pacific Railroad Company, as successor to the 
Atlantic and Pacific Railroad Company, by quitclaim deed, 
to the plaintiff, Aztec Land and Cattle Company, which was 
duly recorded in the counties where the lands were located. 

8. Included in the lands so sold and conveyed to the plain¬ 
tiff, Aztec Land and Cattle Company, were the following 
described lands, all of which were and are within the indem¬ 
nity limits of the Atlantic and Pacific grant: 

Arizona, G. and S. R. M. 


Area 

T. 13 N., R. 9 E., secs. 5, 7, 9. 1,862.08 acres 

T. 14 N., R. 9 E., secs. 1, 3, 5, 7, 9, 11, 13, 15, 17, 19, 21, 23, 

25, 27, 29, 31, 33, 35. 10,993.07 acres 

T. 14 N., R. 11 E., secs. 33, EH; 35, SWH (unsurveyed)_ 480.00 acres 

T. 13 N., R. 12 E., secs. 1, 3, 5, 7, 9, 11, 13, 15, 17, 19, 21, 23, 

25, 27, 29, 31, 33, 35. 11,802.56 acres 

13 

T. 14 N., R. 12 E., secs. 3, 5, 7, 9, 15, 17, 19, 21, 23, 25, 27, 

29, 31, 33, 35. 10,134.32 acres 

T. 15 N., R. 12 E., secs. 31, 33. 1,458.08 acres 

T. 13 N., R. 13 E., secs. 1, 3, 5, 7, 9, 11, 13, 15, 17, 19, 21, 23, 

25, 27, 29, 31, 33, 35. 11,849.78 acres 

T. 14 N., R. 13 E., secs. 19, 21, 29, 31, 33 . 3,439.44 acres 

T. 13 N., R. 14 E., secs. 19, 21, 23, 25, 27, 29, 31, 33, 35.... 5,736.51 acres 

T. 13 N., R. 15 E., secs. 19, 21, 23, 25, 27, 29, 31, 33, 35 _ 5,717.59 acres 

T. 12 N., R. 16 E., secs. 7, 9, 11, 13, 15, 17, 19, 21, 23, 25, 2., 

29,31,33,35 . 9,256.84 acres 

T. 12 N., R. 17 E., secs. 7, 9, 11, 13, 15, 17, 19, 21, 23, 25, 27, 

29,31,33,35 . 8,465.20 acres 

T. 10 N., R. 20 E., secs. 1, 3,5, 7, 9,11,13,15,17,19,21,23.. 7,469.47 acres 

T. 11 N., R. 21 E., secs. 5, 7, 9, 11, 13, 15, 17, 19, 21, 23, 25, 

27, 29, 31, 33, 35. 10,025.89 acres 


Total. 98,690.83 acres 


9. In 1887, the said Atlantic and Pacific Railroad Com¬ 
pany, made and filed with the Secretary of the Interior a 
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selection of certain lands in the indemnity limits of th^ 
grant, including the lands described in paragraph 8, supraj 
for the purpose of satisfying losses in the place limits of 
the grant, but the selection was rejected by the Secretary of 
the Interior on the ground that the lands within the indem¬ 
nity limits of the grant were then unsurveyed and theren 
fore not at that time available for selection. No other 
selection of the said lands described in paragraph 8, supra, 
has been made by Atlantic and Pacific Railroad Company, 
or by plaintiff, Santa Fe Pacific Railroad Company, until 
the selection made in the application hereinafter described 
in paragraph 15 hereof. 

10. August 17, 1898, the said lands, described in para-| 
graph 8, supra, were withdrawn by Executive Proclamation 
dated August 17, 1898, for a forest reserve described as the 
Black Mesa Reserve, pursuant to section 24 of the Act of! 
March 3, 1891, 26 Stat. 1096, and the said lands are now in¬ 
cluded within the exterior boundaries of what are 

14 known as the Coconino and Sitgreaves national 
forests. 

I 

11. At the time of the said withdrawal, August 17, 1898, 
and for some time prior thereto, and at all times since then, | 
the losses in the primary or place limits of the Atlantic and 
Pacific grant exceeded the surveyed lands within the indem¬ 
nity limits of the grant available for selection, and to that 
extent there has been a deficiency in the grant since some 
time prior to August 17, 1898, which has at no time been I 
less than 100,000 acres. 

12. September 18, 1940, the Congress enacted and the 
President approved the Transportation Act of 1940, being 
the Act of September 18,1940, c. 722, 54 Stat. 954, U. S. Code 
Title 49, secs. 65-66, including Section 321, Title III, Part II, ! 
thereof, as follows: 

“Sec. 321. (a) Notwithstanding any other provision i 
of law, but subject to the provisions of sections 1 (7) 
and 22 of the Interstate Commerce Act, as amended, the j 
full applicable commercial rates, fares, or charges shall 
be paid for transportation by any common carrier sub¬ 
ject to such Act of any persons or property for the | 
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United States, or on its behalf, except that the foregoing 
provision shall not apply to the transportation of mili¬ 
tary or naval property of the United States moving for 
military or naval and not for civil use or to the trans¬ 
portation of members of the military or naval forces 
of the United States (or of property of such members) 
when such members are traveling on official duty; and 
the rate determined by the Interstate Commerce Com¬ 
mission as reasonable therefor shall be paid for the 
transportation by railroad of the United States mail: 
Provided, however, That any carrier by railroad and 
the United States may enter into contracts for the 
transportation of the United States mail for less than 
such rate: Provided further, That Section 3709, Revised 
Statutes (U. S. C., 1934 edition, title 41, sec. 5), shall 
not hereafter be construed as requiring advertising for 
bids in connection with the procurement of transporta¬ 
tion services when the services required can be procured 
from any common carrier lawfully operating in the 
territory where such services are to be performed. 

(b) If any carrier by railroad furnishing such trans¬ 
portation, or any predecessor in interest, shall have 
received a grant of lands from the United States to aid 
in the construction of any part of the railroad operated 
by it, the provisions of law with respect to compensation 
for such transpotration shall continue to apply to such 
transportation as though subsection (a) of this section 
had not been enacted until such carrier shall file with 
the Secretary of the Interior, in the form and manner 
prescribed by him, a release of any claim it may have 
against the United States to lands, interests in 
15 lands, compensation, or reimbursement on ac¬ 
count of lands or interests in lands which have 
been granted, claimed to have been granted, or which 
it is claimed should have been granted to such carrier 
or any such predecessor in interest under any grant to 
such carrier or such predecessor in interest as afore¬ 
said. Such release must be filed within one year from 
the date of the enactment of this Act. Nothing in this 
section shall be construed as requiring any such carrier 
to reconvey to the United States lands which have been 
heretofore patented or certified to it, (or to prevent the 
issuance of patents confirming the title to such lands 
as the Secretary of the Interior shall find have been 
heretofore sold bv any such carrier to an innocent pur¬ 
chaser for value) or as preventing the issuance of 
patents to lands listed or selected by such carrier, which 
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listing or selection has heretofore been fully and finally 
approved by the Secretary of the Interior to the extent 
that the issuance of such patents may be authorized by 
law. ’ ’ 

13. December 18, 1940, plaintiff, Santa Fe Pacific Rail¬ 
road Company, filed with the Secretary of the Interior, 
pursuant to section 321 (b) of the said act, and the regula¬ 
tions of the Secretary of the Interior prescribed thereunder, 
a release of 

“any and all claims of whatever description to lances, 
interests therein, compensation or reimbursemeht 
therefor on account of lands or interests granted, 
claimed to have been granted, or claimed should have 
been granted by any act of the Congress to Santa Ife 
Pacific Railroad Company or to any predecessor in in¬ 
terest in aid of the construction of any portion of its 
railroad.” 

I 

The said release was accepted and approved by the Secre¬ 
tary of the Interior on March 1, 1941. A copy of the said 
release is attached hereto and made part hereof, marked 
Exhibit A. At the time the said release was filed, plaintiff, 
Santa Fe Pacific Railroad Company, also filed with th|e 
Secretary of the Interior, in compliance with the regulations 
prescribed by him under said section 321 (b) of the Trans¬ 
portation Act of 1940, a list of all innocent purchasers for 
value to whom said Santa Fe Pacific Railroad Companjy 
or its predecessor, Atlantic and Pacific Railroad Company, 
had sold any of the unpatented lands within the limits of 
its grant prior to September 18, 1940, with a description 
of the lands so sold, the said list including the name of th£ 
Aztec Land and Cattle Company and a description of thp 
lands sold to that company as stated in paragraph 8, supra|. 

16 14. December 10, 1941, the Commissioner of the 

General Land Office, with the approval of the Assist|- 
ant Secretary of the Interior, promulgated regulations govj- 
erning the filing of applications for the issuance of patent^ 
for lands sold to innocent purchasers for value by certain 
railroad carriers, under said section 321 (b) of the Trans^ 
portation Act of 1940, the said regulations being designated 
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as Circular No. 1500 (Code of Federal Regulations, Title 
43, sections 273.68-273.74). 

15. June 26, 1942, plaintiff, Santa Fe Pacific Railroad 
Company, filed an application, in the form prescribed by 
said Circular No. 1500, for the selection of and issuance of 
patent to the lands described in paragraph 8, supra, as lands 
sold to an innocent purchaser for value prior to September 
18, 1940, and excepted from the release filed by said Santa 
Fe Pacific Railroad Company pursuant to section 321 (b) 
of the Transportation Act of 1940, and subject to selection 
and patent as indemnity lands required for the satisfaction 
of primary losses in the grant under the Act of July 27,1866. 

16. April 8, 1943, the defendant, Fred W. Johnson, as 
Commissioner of the General Land Office, notified plaintiffs 
of the denial and rejection of the said application, on the 
ground that 4 ‘ the land had not been ascertained and identi¬ 
fied so that the railroad acquired any interest in specific land 
which it could convey prior to the filing of its release and 
that, therefore, its transferee is not protected under the 
saving clause of section 321 (b) of the Transportation Act.” 

17. Thereafter, on or about May 1, 1943, in accordance 
with the regulations and rules of practice of the Department 
of the Interior, plaintiff, Santa Fe Pacific Railroad Com¬ 
pany, appealed to the Secretary of the Interior, from the 
decision of the Commissioner of the General Land Office 
rejecting the said application. 

17 18. January 8,1944, the defendant, Oscar L. Chap¬ 

man, as Assistant Secretary of the Interior, acting 
for the defendant the Secretary of the Interior, affirmed the 
decision of the Commissioner of the General Land Office. A 
copy of the said decision, dated January 8,1944, is attached 
hereto and made part hereof, marked Exhibit B. 

19. January 27,1944, plaintiff, Santa Fe Pacific Railroad 
Company, filed with the Secretary of the Interior a motion 
for rehearing. February 8, 1944, plaintiff’s motion for re¬ 
hearing was denied by the defendant the Assistant Secretary 
of the Interior. 
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20. Plaintiffs aver that the said lands, described in para¬ 
graph 8, supra, are within the indemnity limits of the At¬ 
lantic and Pacific grant, under the Act of July 27,1866, and 
are non-mineral public lands, not reserved, sold, granted, 
or otherwise lawfully appropriated, and free from preenip- 
tion or other claims or rights; that the withdrawal of the 
said lands, as stated in paragraph 10, supra, was void apd 
ineffective because at the time of said withdrawal there wjas 
a large deficiency in the grant, as stated in paragraph 11, 
supra, and the said lands were then and have ever since befen 
appropriated to satisfy losses in the primary or place limits 
of the grant; and that the release filed by plaintiff, Santa Fe 
Pacific Railroad Company, as stated in paragraph 13, supifa, 
pursuant to section 321 (b) of the Transportation Act of 
1940, is not applicable to the said lands because the said 
lands were expressly excepted therefrom, having been sbld 
prior to September 18, 1940, to plaintiff, Aztec Land apd 
Cattle Company, an innocent purchaser for value. 

21. Plaintiffs further aver that the action of the defend-' 
ants in rejecting the selection of the said lands and applica¬ 
tion for patent thereto by plaintiff, Santa Fe Pacific Rail¬ 
road Company, in the interest of its purchaser, is 

18 based on an erroneous construction of the applicable 
laws and is arbitrary and beyond their authority 
under the law and in violation of plaintiffs’ vested rights 
and casts a cloud on plaintiffs’ title and right to the lands 
in question; that plaintiffs have exhausted all remedies, tiy 
appeal or otherwise, in the Department of the Interior, arid 
that their only remaining remedy is by application to thts 
court for a decree enjoining the defendants from rejecting 
the selection and application on the grounds stated, apd 
directing the defendants to determine plaintiffs’ right to 
the approval of the said selection and application without 
regard to the said release; that unless such relief is granted 
plaintiffs will be denied and deprived of vested rights and 
will suffer irreparable loss and injury for which they ha\fe 
no other remedy whatever. 
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Wherefore, the premises considered, plaintiffs pray: 

1. For a temporary restraining order or injunction, 
pendente lite, and upon final hearing a decree, enjoining the 
defendants from rejecting the selection of the said lands and 
application for patent thereto, on the basis of the erroneous 
construction of the applicable laws adopted by defendants, 
or on the basis of the said release filed by plaintiff, Santa Fe 
Pacific Railroad Company, pursuant to section 321 (b) of the 
Transportation Act of 1940; and directing the defendants 
to determine the right of said Santa Fe Pacific Railroad 
Company to select the lands in question and to the issuance 
of a patent, without regard to the said release. 

2. For such other and further relief as the case may re¬ 
quire and as may be necessary and appropriate. 

Santa Fe Pacific Railroad Company, 

By Lawrence Cake, 

Its Attorney. 

Aztec Land and Cattle Company, Limited, 
By Harding Johnson, 

President. 

19 Lawrence Cake, 

717 National Press Building, 

Washington, D.C.; 

Lowry N. Coe, 

717 National Press Building, 

Washington, D. C., 

Attorneys for Plaintiffs. 

District of Columbia, ss : 

I, Lawrence Cake, being duly sworn depose and say, that 
I am attorney for Santa Fe Pacific Railroad Company, a 
corporation, that I have read the foregoing complaint, and 
that I verily believe the facts therein stated to be true. 

Lawrence Cake. 

Subscribed and sworn to before me, a notary public in and 
for the District of Columbia, this 8th day of March, 1944. 

Alma B. Newell, 

Notary Public. 
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State of New York, 

County of New York, ss: 

I, Harding Johnson, being duly sworn depose and say^ 
that I am President of Aztec Land and Cattle Company] 
Limited, a corporation, that I have read the foregoing coimj 
plaint, and that I verily believe the facts therein stated t<^ 
be true. 

Subscribed and sworn to before me, a notary public in 
and for the State and County aforesaid, this 9" day of 
March, 1944. 

Lillian M. Earley, 

Lillian M. Earley, Notary Public . 

Notary Public, Bronx County. 

Bronx Co. Clk’s No. 58, Reg. No. 71-E-5. 

N. Y. Co. Clk’s No. 305, Reg. No. 189-E-5 

Kings Co. Clk’s No. 24, Reg. No. 113-E-5 

Commission expires March 30, 1945. 

• *#***• 

[Exhibit A attached to the complaint is the same as Ex¬ 
hibit 4 supplementing the Stipulation of Facts. Exhibit B 
attached to the complaint is the same as pages 1-3 of Ex¬ 
hibit 7 supplementing the Stipulation of Facts.] 

• #«#••# 

23 Motion for Summary Judgment 

The defendants move the court for a summary judgment 
in their favor because there is no genuine issue as to any 
material fact and the defendants are entitled to judgment 
as a matter of law. The motion is made upon the complaint 
and the certified copies of documents which are part of the 
official records of the Department, attached hereto and 
designated Exhibits 1-5 respectively. 

Dated September 12, 1944. 

Fowler Harper, 

Solicitor, 

Department of the Interior, 
Harry M. Edelstein, 

Assistant Solicitor, 
Department of the Interior, 
Attorneys for Defendants. 

• •••••• 


Harding Johnson. 
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[Exhibits 1-5 attached to the motion for summary judg¬ 
ment are the same as Exhibits 1, 3, 7 and 8 supplementing 
the Stipulation of Facts.] 

24 Plaintiffs’ Motion for Summary Judgment 

The plaintiffs move the Court for a summary judgment in 
their favor on the ground that the pleadings filed herein, 
namely (1) the complaint, and (2) the defendants’ motion 
for summary judgment and exhibits 1-5 attached thereto, 
show that there is no genuine issue as to any material fact 
and the plaintiffs are entitled to judgment granting the 
relief prayed, as a matter of law. 

Lawrence Cake, 

Attorney for Plaintiffs, 

717 National Press Building, 
Washington 4, D. C. 

December 8,1944. 

25 Final Judgment 

This cause having been heard on the complaint, and on 
motions for summary judgment filed by the defendants and 
by the plaintiffs respectively, it is, this 27th day of June, 
1945. 

Adjudged, Ordered and Decreed, That the defendants’ 
motion for summary judgment be and it is hereby overruled; 
that the plaintiffs’ motion for summary judgment be and 
it is hereby sustained; and that the defendants be and they 
are hereby permanently enjoined from rejecting the selec¬ 
tion of the lands described in the complaint herein and the 
application for patent thereto, filed by Santa Fe Pacific 
Railroad Company, designated as Phoenix 080632, on the 
ground that the said lands had not been ascertained and 
identified and the railroad company had not acquired any 
interest therein which it could convey, prior to the filing 
of its release pursuant to Section 321 (b), Part II, Title 
III, of the Transportation Act of 1940, or on the ground 
that the selection and patenting to the railroad company 
of the said lands are barred by the said release; and be and 
they are hereby directed to consider and proceed to a deter- 
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mination of the said selection and application for 
without regard to the said release. 

Richard M. Duncan, 

Jus tic 

26 Notice of Appeal. 

Notice is hereby given that Harold L. Ickes, Oscaij L. 

Chapman, and Fred W. Johnson, defendants above nanled, 
hereby appeal to the United States Court of Appeals jfor 
the District of Columbia from the final judgment entered in 
this action on June 29,1945. 

September 25,1945. 

Harry M. Edelstein, 

Assistant Solicitor, 
Department of the Interior, 
Washington , D. C., 

Attorney for Defendants. 

Copy to be mailed to: 

Lawrence Cake, 717 National Press Building, Washing¬ 
ton 4, D. C., Attorney for Plaintiffs. 

Lowry N. Coe, 717 National Press Building, Washington 
4, D. C., Attorney for Plaintiffs. 

27 Filed Nov. 6,1946. Charles E. Stewart, Clerk 
The United States of America, ss: 

The President of the United States of America 

To the Honorable the Justices of the District Court of the 
United States for the District of Columbia, 

Greeting : 

Whereas, lately in the District Court of the United States 
for the District of Columbia, before you or some of you, 
in a cause between Santa Fe Pacific Railroad Company! a 
Corporation, et al., plaintiffs, and Harold L. Ickes, Secre¬ 
tary of the Interior, et al., defendants, Civil No. 23,4^7, 
wherein the judgment of the said District Court entered in 
said cause on the 29th day of June, 1945, is in the following 
words, viz: 

“This cause having been heard on the complaint, and on 
motions for su mm ary judgment filed by the defendants ajnd 
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by the plaintiffs respectively, it is, this 27th day of June, 
1945, 

“Adjudged, Ordered and Decreed, That the defendants 7 
motion for summary judgment be and it is hereby overruled; 
that the plaintiffs motion for su mm ary judgment be and 
it is hereby sustained; and that the defendants be and they 
are hereby permanently enjoined from rejecting the selec¬ 
tion of the lands described in the complaint herein and the 
application for patent thereto, filed by Santa Fe Pacific 
Railroad Company, designated as Phoenix 080632, on the 
ground that the said lands had not been ascertained and 
identified and the railroad company had not acquired any 
interest therein which it could convey, prior to the filing 
of its release pursuant to Section 321 (b), Part II, Title 
HI, of the Transportation Act of 1940, or on the ground 
that the selection and patenting to the railroad company 
of the said lands are barred by the said release; and be 
and they are hereby directed to consider and proceed to a 
determination of the said selection and application for pat¬ 
ent without regard to the said release. 

“Richard M. Duncan, 

“Justice.” 

28 as by the inspection af the transcript of the record 
of the said District Court, which was brought into 
the United States Court of Appeals for the District of 
Columbia by virtue of an appeal, agreeably to the act of 
Congress in such case made and provided, fully and at large 
appears; 

And whereas at the April Term, 1946, of the said Court 
of Appeals the following appears of record in said cause: 

“On consideration of appellees 7 motion to substitute Ju¬ 
lius A. Krug, present Secretary of the Interior, as party 
appellant in the place and stead of Harold L. Ickes, re¬ 
signed, and appellees having alleged that there is substantial 
need for continuing and maintaining this cause and ob¬ 
taining an adjudication of the questions involved, and it 
appearing that Julius A. Krug, consents to this motion to 
substitute, It is 
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“Ordered by the Court that Julius A. Krug, Secretary^ of 
the Interior, be, and he is hereby, substituted as party appel¬ 
lant in the place and stead of Harold L. Ickes. 

“April 6, 1946.” 

29 And Whereas, in the term of January, in the year! of 
our Lord one thousand nine hundred and forty-gix, 

the said cause came on to be heard before the said Court 
of Appeals on the said transcript of record, and was argiied 
by counsel: 

On consideration whereof. It is now here ordered and 
adjudged by this court that the judgment—of the said Dis¬ 
trict Court appealed from in this cause be, and the same is 
hereby, reversed in part and affirmed in part and that tins 
cause be, and it is hereby, remanded to the said District 
Court for further proceedings in accordance with the opinipn 
of this Court. 

October 21,1946. 

30 You, Therefore, Are Hereby Commanded that such 
further proceedings be had in said cause in accordance 

with the opinion and judgment of this Court as according 
to right and justice and the laws of the United States ought 
to be had, the said appeal notwithstanding. 

Witness the Honorable Fred M. Vinson, Chief Justice of 
the United States, the 6th day of November, in the year of 
our Lord one thousand nine hundred and forty-sis. 

Joseph W. Stewart, 

Clerk of the United States Court \ 
of Appeals for the District of 
Columbia. 


31 Filed Mar. 26, 1947, Charles E. Stewart, Clerk j 

Order ox Maxdate 

Upon consideration of the mandate of the United States 
Court of Appeals for the District of Columbia, issued No¬ 
vember 6, 1946, it is by the court this 26th day of Marc|i, 
1947, 





16 


Adjudged, Ordered and Decreed, That the judgment of 
this court entered on June 29,1945, shall remain in full force 
and effect insofar as it overruled defendants’ motion for 
summary judgment. 

It is further Adjudged, Ordered and Decreed, That said 
judgment entered June 29,1945, be, and the same is hereby, 
in all other respects, vacated. 

It is further Adjudged, Ordered and Decreed, That the 
case be reinstated on the calendar of this court and that the 
defendants shall have ninety (90) days from the date of this 
order in which to file answers or otherwise plead. 

T. Alan Goldsborough, 

Justice. 

I consent: 

Lawrence Cake, 

Attorney for Plaintiffs; 

W. H. Churchwell, 

Attorney for Defendants. 

32 Filed Aug. 25,1947, Charles E. Stewart, Clerk 

Answer 

Come now the defendants and each of them and for their 
answer to the complaint for injunction and relief in the 
nature of mandamus allege and state: 

First Defense 

1. The complaint fails to state a cause of action against 
the defendants upon which relief can be granted. 

Second Defense 

2. Defendants are without knowledge or information suffi¬ 
cient to form a belief as to the truth of the allegations in 

paragraph 1 of the complaint. 

33 3. Defendants admit that at the date of the filing of 
the complaint herein Harold L. Ickes was Secretary 

of the Interior but allege the fact to be that on the 25th day 
of March, 1947, upon oral motion and consent of the parties 
hereto Julius A. Krug as Secretary of the Interior was sub- 
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stituted as a defendant in the place and stead of Harold L. 
Ickes, resigned; that at the time of the filing of the coin¬ 
plaint herein Oscar L. Chapman was Assistant Secretary 
of the Interior, and that Fred W. Johnson was Commis¬ 
sioner of the General Land Office, but defendants allege 
that on March 25, 1947, the parties hereto stipulated th^t 
the defendant Oscar L. Chapman had theretofore been ap¬ 
pointed and now is Under Secretary of the Interior and th$,t 
the defendant Fred W. Johnson had been appointed and noiw 
is Director of the Bureau of Land Management, and th^t 
said action may be continued against said defendants as 
such. 

4. Defendants admit that the matter in controversy, ex¬ 
clusive of interest and costs, exceeds in value the sum of 
$3,000, and involves the construction of certain laws of the 
United States; and deny all other allegations in paragraph 
3 of the complaint. 

1 

5. Defendants admit the allegations of paragraph 4 of t0e 
complaint. 


6. Defendants admit the allegations of paragraph 5 of 
complaint. 



7. Defendants admit the allegations of paragraph 6 qf 
the complaint. 

8. Defendants admit the allegations of paragraph 7 of thp 
complaint that on February 3,1886, the Atlantic and Pacifib 
Railroad Company executed a contract purporting to sell tt> 
the Aztec Land and Cattle Company, Ltd., for a consideral- 

tion of 50 cents an acre, approximately 1,000,000 
34 acres of land within the limits of the grant in th^ 
Territories of Arizona and New Mexico, comprising 
all the odd-numbered sections within certain described 
boundaries, the lands sold being designated and describee! 
by section, township, and range, although at that time unsurH 
veyed, and that part of the lands so described were in the 
place limits and part within the indemnity limits of the 
grant; but defendants deny that such contract constituted p 
sale of or transferred any interest in the land described 
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in paragraph 8 of the complaint. Defendants are without 
knowledge or information sufficient to form a belief as to the 
truth of the allegations that in 1886 and 1894 so much of the 
lands sold as was then surveyed was conveyed by the At¬ 
lantic and Pacific Railroad Company to plaintiff Aztec 
Land and Cattle Company by deeds which were duly 
recorded in the counties where the lands were located. De¬ 
fendants admit that in 1905 the Santa Fe Pacific Railroad 
Company, as successor to the Atlantic and Pacific Railroad 
Company, executed an instrument purporting to quitclaim 
to the Aztec Land and Cattle Company the remainder of 
the lands described in the contract of 1886, and that such 
instrument was duly recorded; but defendants allege that 
the lands described in paragraph 8 of the complaint were 
then unsurveyed and deny that the purported quitclaim 
deed transferred any interest in such lands to the Aztec 
Land and Cattle Company, Ltd. 

9. Defendants deny that the lands described in paragraph 
8 were sold or conveyed to plaintiff Aztec Land and Cattle 
Company, Ltd.; and admit all other allegations in para¬ 
graph 8. 

10. Defendants admit all allegations in paragraph 9 of the 
complaint. 

11. Defendants admit all allegations in paragraph 10 of 
the complaint. 

35 12. Defendants deny the allegations in paragraph 

11 of said complaint. 

13. Defendants admit the allegations of paragraph 12 of 
the complaint. 

14. Defendants admit the allegations of paragraph 13 
of the complaint that on December 18, 1940, plaintiff Santa 
Fe Pacific Railroad Company filed with the Secretary of the 
Interior the release attached to the complaint as Exhibit 
“A”, and that said release was accepted and approved by 
the Secretary of the Interior on March 1, 1941, as alleged, 
and that the plaintiff Santa Fe Pacific Railroad Company 
also filed with the Secretary of the Interior a list of all pur- 
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ported innocent purchasers for value to whom the Santa 
Fe Pacific Railroad Company or its predecessor had sold 
any unpatented land within the limits of its grant prior to 
September 18, 1940, hut specifically deny that the plaintiff 
Aztec Land and Cattle Company, Ltd., was an innocent pur¬ 
chaser for value of the lands described in paragraph a, or 
had purchased the lands described therein. 

15. Defendants admit the allegations of paragraph 14 
of the complaint. 

16. Defendants admit the allegations of paragraph 1^ of 
the complaint. 

17. Defendants admit the allegations of paragraph l(j> of 
the complaint. 

18. Defendants admit the allegations of paragraph 17 of 
the complaint. 

19. Defendants admit the allegations of paragraph 18 
of the complaint. 

I 

20. Defendants admit the allegations of paragraph 19 of 
the complaint. 

21. Defendants admit the allegation in paragraph 2(j of 
the complaint that the lands described in paragr4ph 

36 8 are within the indemnity limits of the grant to At¬ 

lantic and Pacific Railroad Company under the Act 
of July 27, 1866; but deny that such lands are nonmineral 
public lands, not reserved, sold, granted or otherwise law¬ 
fully appropriated and free from pre-emption and otter 
claims or rights, and further deny the allegation that at the 
time of the withdrawal as alleged in paragraph 10 of the 
complaint there was a deficiency in the grant as alleged in 
paragraph 11 of the complaint; and deny each and ev^ry 
other allegation in paragraph 20 of the complaint. 


22. Defendants deny all the allegations of paragraph 
of the complaint. 
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Third Defense 

23. For their third defense to the complaint filed herein 
the defendants and each of them allege that section 321(b) 
of the Act of September 18,1940, c. 722,54 Stat. 954, U. S. C., 
Title 49, secs. 65-66, provides in part as follows: 

Nothing in this section shall be construed as requir¬ 
ing any such carrier to reconvey to the United States 
lands which have been heretofore patented or certified 
to it, or to prevent the issuance of patents confirming 
the title to such lands as the Secretary of the Interior 
shall find have been heretofore sold by any carrier to an 
innocent purchaser for value or as preventing the is¬ 
suance of patents to lands listed or selected by such 
carrier, which listing or selection has heretofore been 
fully and finally approved by the Secretary of the In¬ 
terior to the extent that the issuance of such patents 
may be authorized by law. 

24. Defendants and each of them further show that pur¬ 
suant to the authority thus given to the defendant Secre¬ 
tary of the Interior he did on or about the 16th day of 
July, 1947, acting by and through the defendant Oscar L. 
Chapman, Under Secretary of the Interior, mate written 

findings of fact concerning the right of the plaintiffs 
37 herein under the provisions of the Transportation 

Act of September 18,1940, aforesaid, and did find: 

(1) The Aztec Land and Cattle Company, Ltd. is 
not an innocent purchaser for value within the meaning 
of section 321(b) of the Transportation Act. 

(2) Since December 31, 1924, there has been no de¬ 
ficiency in surveyed lands available for selection within 
the indemnity limits of the grant to the Atlantic & 
Pacific, to make up the losses in the place limits of the 
grant. 

25. Defendants further allege that as part and parcel of 
said decision the plaintiff’s herein Santa Fe Pacific and 
Aztec Land and Cattle Company, Ltd., were granted 15 
days after the receipt by their attorney of said findings 
within which to apply for a reconsideration by the Depart¬ 
ment of the Interior, and that on July 31,1947, upon motion 
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of the Santa Fe Pacific Railroad Company the time within 
which to apply to the Department of the Interior for a re¬ 
consideration of said findings was by the defendant Osclr 
L. Chapman, Under Secretary of the Interior, extended to 
August 30, 1947. A copy of said findings of July 16, 194)7, 
and the amendment thereto of July 31, 1947, are attached 
hereto and made a part hereof, and marked Exhibit “ A”. 

26. The defendants are informed and believe, and 
fore allege the fact to be, that although the time within 
which to apply for a reconsideration of said findings has nit 
yet expired it is not the intention of the plaintiffs or eithir 
of them to seek or request any further reconsideration if 
said findings of fact and that by reason thereof the sai^l 
findings of fact heretofore entered on the 16th day of July, 
1947 are final. 

38 Fourth Defense 

27. For their fourth defense the defendants and each if 
them allege and state that subsequent to the filing of thi 
map of definite location as alleged in paragraph 6 of the 
complaint and the fixation by the Secretary of the Interior of 
the primary and the indemnity limits of said grant as made 
in the Act of July 27, 1866, as amended, there were within 
the indemnity limits of said grant approximately 3,219j- 
931.08 acres of land of odd-numbered sections which wer^ 
available to the Santa Fe Pacific Railroad Company an<jl 
its predecessors in interest in satisfaction of losses in th^ 
primary limits of the grant but which said lands in the said 
indemnity limits of the grant, the said Santa Fe Pacific and 
its predecessor in interest through laches and otherwise 
failed to select as indemnity lands notwithstanding that th^ 
said indemnity lands were from time to time available to 
the Santa Fe Pacific or its predecessor in interest in sufl> 
cient quantities to make good any and all losses in placb 
suffered by the Santa Fe Pacific Railroad or its predecessor 
in interest, and particularly the lands herein described] 
that by reason of the laches of the said Santa Fe Pacific and 
its predecessor in interest in the selection of said lands and 
the failure of said companies to select said lands while they 
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were available and prior to December 18, 1940, the release 
of that date under the Transportation Act of September 18, 
1940, released all claims to indemnity lands to which it 
would have been entitled under the Act of July 27,1866, as 
amended. 

28. Defendants deny each and every allegation of the 
complaint not herein specifically admitted, qualified or 
denied. 

39 Wherefore, defendants demand judgment dismiss¬ 
ing this action with costs. 

George Morris Fay, 

United States Attorney; 

Ralph A. Barney, 

Attorney, Department of Justice, 

Attorneys for Defendants. 

Service of the foregoing Answer served on Plaintiff by 
mailing copy thereof to Lawrence Cake, National Press 
Club Bldg., Washington, D. C., Attorney, this 25th day of 
Aug. 1947. 

Ralph A. Barney, 

Atty. for Defendants. 

• •••••• 

[Exhibit A attached to the answer is the same as Exhibit 
24 supplementing the Stipulation of Facts.] 

• •••••• 
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66 Filed Jan. 5, 1949. Harry M. Hull, Clerk. j 

Stipulation of Facts 

It is hereby stipulated and agreed between the parlies 
hereto that the following are the facts on which the issues 
herein presented may be submitted and decided, each of the 
parties reserving the right to request ultimate findings of 
fact, based on the facts herein stipulated, and such conclu¬ 
sions of law as such findings may warrant: 

1. The plaintiff, Santa Fe Pacific Railroad Company, }s a 
corporation created by the Act of March 3, 1897, c. ^74, 
29 Stat. 622. The plaintiff, Aztec Land and Cattle Com¬ 
pany, Limited, is a corporation organized and existing 
der the laws of the State of New York. 

2. The defendant Julius A. Krug is Secretary of the In¬ 
terior ; the defendant Oscar L. Chapman, formerly Assistant 
Secretary of the Interior, is Under Secretary of the In¬ 
terior; the defendant, Fred W. Johnson, formerly Commis¬ 
sioner of the General Land Office and Director of the Bureau 
of Land Management, has been succeeded as Director of the 

Bureau of Land Management by Marion Clausbn, 

67 who, it is hereby stipulated, may be substituted as a 
party defendant in place of Fred W. Johnson. 

3. The plaintiff, Santa Fe Pacific Railroad Company! is 
successor to the Atlantic and Pacific Railroad Company ^nd 
to the land grant to the latter company under the Act of 
July 27,1866, c. 278,14 Stat. 292, and is fully vested with all 
the rights of the Atlantic and Pacific Railroad Company 
under the said Act of July 27, 1866, in and to the lafds 
thereby granted. 

4. The said Act of July 27, 1866, entitled “ An Act graft¬ 
ing Lands to aid in the Construction of a Railroad fnd 
Telegraph Line from the States of Missouri and Arkansas 
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to the Pacific coast, ’ > provided for the incorporation of the 
Atlantic and Pacific Railroad Company, for the grant of a 
right of way and necessary appurtenant grounds for rail¬ 
way purposes, and every odd-numbered section of public 
land, not mineral and not reserved, sold, granted, or other¬ 
wise appropriated, and free from preemption or other 
claims or rights, within certain designated limits, to wit, 
40 miles on each side of the line of railroad as definitely 
located through the Territories of the United States and 
20 miles on each side of the line of railroad through any 
State. The act also provided that if any of the lands so 
granted were found at the time of definite location of the 
railroad to have been previously granted, sold, reserved, 
occupied by homestead settlers, or preempted, or otherwise 
disposed of, the grantee would have the right to select other 
lands in odd-numbered sections, in lieu of the sections or 
parts of sections lost, not more than 10 miles beyond the 
first designated limits of the grant. The first designated 
limits of the grant, to wit, 40 miles on each side of the line 
of railroad as definitely located through the Territories 
and 20 miles on each side of the line of railroad 
68 through any State, are known and described as the 
“primary” or “place” limits of the grant, and the 
odd-numbered sections within those limits as “primary” or 
“place” lands. The further limits of 10 miles beyond the 
place limits of the grant, are known as the “indemnity” 
limits of the grant, the odd-numbered sections within those 
extended limits as “indemnity” lands, and the selections 
made within those extended limits, in lieu of losses in the 
place limits of the grant, as “indemnity” selections. 

5. March 12,1872, the said Atlantic and Pacific Railroad 
Company filed with the Secretary of the Interior a map of 
definite location, and thereafter the railroad was con¬ 
structed, and the rights of the company to the lands granted 
became fixed and determined, the grant as finally fixed ex¬ 
tending along the present line of the Santa Fe Railroad 
from a point in what is now the State of New Mexico, near 
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Isleta, through what are now the States of New Mexico iand 
Arizona, to the western boundary of Arizona at the (Col¬ 
orado River. 

6. On February 3,1886, the Atlantic and Pacific Railroad 
Company and the Aztec Land and Cattle Company, lim¬ 
ited (hereinafter called Aztec) executed a contract which 
recited that the railroad company sold to Aztec for a Con¬ 
sideration of 50^ per acre, approximately 1,000,000 apres 
of land within the limits of the grant in the Territories of 
Arizona and New Mexico, comprising all the odd-numbered 
sections within certain described boundaries, the lands 
being designated and described by section, township and 
range, although at that time unsurveyed; part of the land 
being within the “place” limits and part within the “in¬ 
demnity” limits of the grant. A copy of the said contract 
is attached hereto and made part hereof, marked Exhibit 1. 

69 7. The cash book and original records of Airac 

show payment of the consideration named in the ^aid 
contract, by cash deposits in the United States Trust Com¬ 
pany of New York for credit to the Atlantic and Papific 
Railroad Company, as follows: 


December 27, 1884 

30, 

31, 

January 2, 1885 
26, 

27, 


$300,000 

48,000 

138,000 

1.500 
4,000 

8.500 . 

$500,000 


Photostat copy of memorandum dated August 13, 1&85, 
showing these payments, is attached hereto and made part 
hereof, marked Exhibit 2. 
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8. Included in the lands described in the above contract 
dated February 3, 1886, are the following described lands: 

Arizona, G. and S. R. M. 


Area 

T. 13 N., R. 9 E., secs. 5, 7, 9. 1,862.08 acres 

T. 14 N., R. 9 E., secs. 1, 3, 5, 7, 9, 11, 13, 15, 17, 19, 21, 23, 

25, 27, 29, 31, 33, 35. 10,993.07 acres 

T. 14 N., R. 11 E., secs. 33, E3^; 35, SW3>i (unsurveyed)— 480.00 acres 

T. 13 N., R. 12 E., secs. 1, 3, 5, 7, 9, 11, 13, 15, 17, 19, 21, 23, 

25, 27, 29, 31, 33, 35. 11,802.56 acres 

T. 14 N., R. 12 E., secs. 3, 5, 7, 9, 15, 17, 19, 21, 23, 25, 27, 

29,31,33,35. 10,134.32 acres 

T. 15 N„ R. 12 E., secs. 31, 33. 1,458.08 acres 

T. 13 N., R. 13 E., secs. 1, 3, 5, 7, 9, 11, 13, 15, 17, 19, 21, 23, 

25, 27, 29, 31, 33, 35. 11,849.78 acres 

T. 14 N., R. 13 E., secs. 19, 21, 29, 31, 33 . 3,439.44 acres 

T. 13 N., R. 14 E., secs. 19, 21, 23, 25, 27, 29, 31, 33, 35.... 5,736.51 acres 

T. 13 N., R. 15 E., secs. 19, 21, 23, 25, 27, 29, 31, 33, 35 _ 5,717.59 acres 

T. 12 N., R. 16 E., secs. 7, 9, 11, 13, 15, 17, 19, 21, 23, 25, 27, 

29, 31, 33, 35 . 9,256.84 acres 

T. 12 N., R. 17 E., secs. 7, 9, 11, 13, 15, 17, 19, 21, 23, 25, 27, 

29, 31, 33, 35 . 8,465.20 acres 

T. 10 N., R. 20 E., secs. 1, 3, 5, 7, 9,11,13,15,17,19, 21, 23.. 7,469.47 acres 

T. 11 N., R. 21 E., secs. 5, 7, 9, 11, 13, 15, 17, 19, 21, 23, 25, 

27, 29, 31, 33, 35. 10,025.89 acres 


Total. 98,690.83 acres 


70 all of which were and are wfithin the “indemnity” 
limits of the Atlantic and Pacific grant. 

9. In 1887, the said Atlantic and Pacific Railroad Com¬ 
pany, made and filed with the Secretary of the Interior a 
selection of lands in the “indemnity” limits of the grant, 
including the lands described in paragraph 8 above, for the 
purpose of satisfying losses in the place limits of the grant, 
but the selection was rejected by the Secretary of the In¬ 
terior on the ground that the lands within the indemnity 
limits of the grant were then un surveyed and therefore not 
at that time available for selection. No other selection of 
the said lands described in paragraph 8, supra, was made 
by Atlantic and Pacific Railroad Company, or by plaintiff, 
Santa Fe Pacific Railroad Company, until the selection made 
in the application hereinafter described in paragraph 14 
hereof. 
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10. August 17, 1898, the said lands, described in para¬ 
graph 8 above, with other lands, were withdrawn by Execu¬ 
tive Proclamation dated August 17, 1898, for a forest re¬ 
serve described as the Black Mesa Reserve, pursuant to 
section 24 of the Act of March 3,1891, c. 561, 26 Stat. 1095, 
1103, and the said lands are now included within the exteridr 
boundaries of what are known as the Coconino and Sit- 
greaves national forests. 

11. On November 7,1905, Santa Fe Pacific Railroad Coni- 
pany (hereinafter called Santa Fe Pacific), as successor tp 
the Atlantic and Pacific Railroad Company, executed a dee<l 
to Aztec which recited that the Atlantic and Pacific Rail¬ 
road Company had previously conveyed to Aztec 576 ,t 

701.91 acres of the lands described in the abov^ 
71 contract dated February 3, 1886, and that Aztec wa^ 
entitled to an additional 423,298.09 acres, and which 
remised, released and quitclaimed to Aztec all right, titty 
and interest of Santa Fe Pacific, as successor to the Atlanj- 
tic and Pacific Railroad Company, in and to approximately 
423,270.35 acres described in the said deed, in Navajo and 
Coconino counties in the Territory of Arizona, being thp 
remainder of the lands described in the above contract dated 
February 3, 1886, not previously conveyed by the Atlantic 
and Pacific Railroad Company to Aztec and including the) 
lands described in paragraph 8 above. A copy of the said 
deed from Santa Fe Pacific to Aztec is attached hereto and 
made part hereof, as Exhibit 3. 

12. December 18, 1940, Santa Fe Pacific filed with the 
Secretary of the Interior pursuant to Sec. 321 (b), Title III, 
Part II, of the Act of September 18, 1940, c. 722, 54 Stat. 
954 (Transportation Act of 1940), a release of 

any and all claims of whatever description to lands, 
interests therein, compensation or reimbursement 
therefor on account of lands or interests granted, j 
claimed to have been granted, or claimed should have 
been granted by any act of the Congress to Santa Fe 
Pacific Railroad Company or to any predecessor in 



28 


interest in aid of the construction of any portion of its 
railroad. 

A copy of the said release is attached hereto and made part 
hereof, marked Exhibit 4. 

With the said release Santa Fe Pacific also filed, in com¬ 
pliance with the regulations, a list of purchasers for value 
to whom Santa Fe Pacific or its predecessor had sold, 
prior to September 18,1940, any of the unpatented lands of 
the grant, which included the name of Aetec and a descrip¬ 
tion of the lands described in paragraph 8 above. 

72 13. December 10, 1941, the Department of the In¬ 

terior promulgated regulations on the filing of appli¬ 
cations for the issuance of patents to lands sold to innocent 
purchasers of value, prior to September 18, 1940, by rail¬ 
road carriers which had filed releases under Section 321 (b) 
of the Transportation Act of 1940, the said regulations being 
designated Circular No. 1500 (6F. R. 6699). A copy of the 
said Circular No. 1500 is attached hereto and made part 
hereof, marked Exhibit 5. 

14. June 26, 1942, Santa Fe Pacific filed an application 
in the form prescribed by the regulations, for the selection 
of and issuance of patent to the lands described in para¬ 
graph 8 above, as lands sold to an innocent purchaser for 
value prior to September 18, 1940, and excepted from the 
release filed by Santa Fe Pacific pursuant to Section 321 
(b) of the Transportation Act of 1940, and subject to selec¬ 
tion and patent as indemnity lands required for the satis¬ 
faction of primary losses in the grant under the Act of July 
27,1866. 

15. April 8, 1943, the said application was denied and 
rejected by the Commissioner of the General Land Office on 
the ground that “the land had not been ascertained and 
identified so that the railroad acquired any interest in spe¬ 
cific land which it could convey prior to the filing of its re¬ 
lease and that, therefore, its transferee is not protected 
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under the saving clause of Section 321 (b) of the Transpor¬ 
tation Act. ’ ’ A copy thereof is attached hereto as Exhibif 6. 

16. May 1,1943, Santa Fe Pacific appealed to the Secre¬ 
tary of the Interior from the decision of the Commissioher 
of the General Land Office rejecting the said application. 
January 8, 1944, the decision of the Commissioner was 

affirmed by the Assistant Secretary of the Interior as 
73 shown by Exhibit 7 attached hereto. January 27, 

1944, Santa Fe Pacific moved for a rehearing. Feb¬ 
ruary 8, 1944, the motion for rehearing was denied by ^he 
Assistant Secretary of the Interior as shown by Exhibi]t 8 
attached hereto. 

17. Atchison and Topeka Railroad Company was char¬ 
tered under a special act of the Territory of Kansas, Feb¬ 
ruary 11, 1859; its name was changed to Atchison, Topeka 
and Santa Fe Rail Road Company November 24,1863. Tins 
road was sold at foreclosure sale December 10, 1895, apd 
reorganized December 12, 1895, as The Atchison, Topeka 
and Santa Fe Railway Company, and is presently the parent 
company of the system known as the Santa Fe Systefn. 
Both the original companies and the reorganized company 
are herein referred to as Atchison. 

18. The Atlantic and Pacific Railroad Company, herein 
referred to as Atlantic & Pacific, was incorporated by t|he 
Act of July 27, 1866, c. 278, 14 Stat. 292, for the purpose of 
building a railroad from the Missouri River to the Pacijfic 
Coast, as stated in paragraph 4 above. Atchison in 1880 
acquired from the Frisco railroad a one-half interest iin 
Atlantic & Pacific, and thereafter and until 1897 whpn 
Atlantic & Pacific’s railroad, franchises and all property, 
including the land grant made by the Act of July 27, 18(36 
were sold at foreclosure sale, Atlantic & Pacific was effec¬ 
tively controlled by Atchison. In 1880 with the consent jof 
its controlling companies, Atlantic & Pacific offered on 
account of its Western Division $16,000,000 par value of 
first mortgage bonds, $12,000,000 par value of income bonds, 
and $3,000,000 par value of common stock. Under the teralis 
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of the issue the J. & W. Seligman & Company, finan- 

74 cial agents, had the right, under certain conditions, to 
take all or any part of the bonds subscribed for; the 

Seligman company exercised its option and received 
$13,000,000 in first mortgage bonds and $3,287,500 in income 
bonds. The balance of the first mortgage and income bonds 
were purchased by other subscribers. 

■19. The western division of Atlantic & Pacific (from 
Isleta, New Mexico to Needles, California) was sold at fore¬ 
closure on May 3, 1897, and conveyed by Special Masters’ 
deed dated June 2, 1897 to Aldace F. Walker, et al., a copy 
of which is attached hereto as Exhibit 9. On June 24, 1897 
Walker et al., conveyed said railroad properties to the Santa 
Fe Pacific Railroad Company, herein referred to as Santa 
Fe Pacific, which company had been chartered under the 
Act of March 3, 1897, c. 374, 29 Stat. 622. A copy of 
said deed is attached hereto as Exhibit 10. Thereafter, pur¬ 
suant to the Act of June 27,1902, c. 1159, 32 Stat. 405, Santa 
Fe Pacific sold and transferred its railroad property to 
Atchison but retained ownership of all lands and interests 
in lands acquired from Atlantic & Pacific. All the capital 
stock of Santa Fe Pacific is and at all times has been held 
and owned by Atchison. 

20. Aztec Land & Cattle Company, Limited, herein called 
Aztec, was incorporated December 12,1884, under the laws 
of New York, with an authorized capital stock of $1,000,000, 
divided into 10,000 shares, each of the par value of $100. 
The first meeting of stockholders was held on January 3, 
1885. The first business transacted was the adoption of 
By Laws, the second business was the Resolution ratifying 
and accepting the purchase of certain lands including the 
lands here involved (the contract for which was dated 
December 27, 1884 between Atlantic & Pacific and 

75 Edward W. Kinsley, Trustee for the subscribers of 
Aztec), and the third business was the election of 

Directors, all as shown in detail in the affidavit of Harding 
J ohnson, President of Aztec, attached as Exhibit 11. 
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21. At the first meeting of Aztec stockholders on January 
3,1885, the following list of subscribers to the capital stdck 
was submitted: 


Name 


Residence 


J. & W. Seligman & Co.New York City. 

I. T. Burr, Trustee.Boston, Mass. 

I. T. Burr.Boston, Mass. 

J. & W. Seligman & Co. Trustees.New York City. 

Henry Warren.Weatherford, Texas... 

J. Martin White.Dundee, Scotland.... 

R. Isaacs & Bro.New York City. 

Lehman Bros. & Co .New York City. 

Walter L. Frost.Boston, Mass. 

Thomas Talbot.North Bellerica, Mass. 

F. W. Smith.Albuquerque, N. M... 

James McCreery.New York City. ...... 

R. W. Thompson.Terre Haute, Indiana. 

George O. Shattuck.Boston, Mass. 

F. N. Bangs.New York City. 

Edward W. Kinsley.Boston, Mass. 

Bryce Gray.New York City. 

T. W. Lillie.New York City. 

Theodore Seligman.New York City. 


Total. 


No. of shares 
1480 j 
1500 
5 
400 
500 
200 
100 
100 
100 
100 
100 
100 
100 
100 
100 
5 

i 

5 

5005. 


The company’s cash book shows that on the date of tife 
first meeting of stockholders, January 3, 1885, pay- 
76 ments amounting to $487,500 had been made on sub¬ 
scriptions to the company’s capital stock, and that tjo 
July 17, 1885, additional payments had been made on sub¬ 
scriptions to the company’s capital stock amounting to 
$233,700. Photostat copies of the pages of the company is 
cash book showing these entries are attached hereto and 
made part hereof marked Exhibit 12. 

22. At the said first meeting of Aztec stockholders op 
January 3,1885, the following directors were elected: 


Alex. H. Rice 
James McCreery 
Bryce Gray 
Henry Warren 


T. W. Lillie 
Edward W. Kinsley 
I. T. Burr 
Thos. Talbot 


Theodore Seligman 
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23. At the said first meetinj 
tors on January 3, 1885, the 
tive committee were elected: 

President: 

Vice President and 
General Manager: 
Secretary and Treasurer: 
Executive Committee: 


; of the Aztec board of direc- 
following officers and execu- 

Edward W. Kinsley 

Henry Warren 
T. W. Lillie 

Bryce Gray, Henry Warren 
and Edward W. Kinsley. 


24. At the time of incorporation and organization of 
Aztec, the capital stock of the company was held as follows: 

J. & W. Seligman & Co. 1,500 shares, or 30% 

Atchison, Topeka & 

Santa Fe Railroad Co. 1,500 shares, or 30% 

Individual stockholders 2,500 shares, or 40% 

77 25. At the date of the contract executed on Febru¬ 

ary 3, 1886, between Aztec and Atlantic & Pacific, 
mentioned in paragraph 6 above, the capital stock of Aztec 
was held substantially as follows: 

J. & W. Seligman & Co. 1,500 shares, or 19% 

Atchison, Topeka & 

Santa Fe Railroad Co. 1,500 shares, or 19% 

Individual stockholders 4,879 shares, or 62% 


26. At the date of the quitclaim deed, November 7, 1905, 
mentioned in paragraph 11 above, the capital stock of Aztec 
was held substantially as follows: 

J. & W. Seligman & Co. 2,157 shares or 23% 

Atchison, Topeka & 

Santa Fe Railway Co. 2,157 shares or 23% 

Individual stockholders 5,317 shares or 54% 

27. From 1905 until 1928, J. & W. Seligman & Co. and the 
Atchison, Topeka and Santa Fe Railway Co. retained their 
respective holdings of the capital stock of Aztec, to wit, each 
approximately 23%. In 1928, both J. & W. Seligman & Co. 
and the Atchison, Topeka and Santa Fe Railway Co. sold 
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their respective holdings to others, and since then neither 
J. & W. Seligman & Co. nor the Atchison, Topeka and Safita 
Fe Railway Co. has had any interest in Aztec. 

28. That at all times mentioned herein the board of direc¬ 
tors of Aztec consisted of nine members; that from the com¬ 
mencement of said corporation to 1889 the Executive Cokn- 
mittee consisted of three members, but thereafter it con¬ 
sisted of five; that the chart attached hereto as Exhibit {L3, 
shows the positions, if any, held by the officers, directors and 
members of the Executive Committee of Aztec, from 1885 
to 1905 inclusive in Atchison, Santa Fe Pacific and 
Atlantic & Pacific. 

29. From its organization in 1885 until abcjut 
78 1898, Aztec was engaged in the cattle and ranch 

business. During that period a large part of its 
working capital was raised by cash loans and advances made 
by its principal stockholders, J. & W. Seligman & Co. ajid 
Atchison, equally. These cash loans and advances were 
secured in part by Aztec bonds as collateral. On Januajry 
1, 1896 Atchison held $100,000 of Aztec bonds and $109,- 
100 of its floating debt. On December 31, 1896, these cash 
loans and advances amounted to $303,957.28, as follows: 


J. & W. Seligman & Co.$151,978.64 

Atchison, Topeka & Santa Fe 
Railway Company . 151,978.64 


On April 28, 1898, at a meeting of the executive committee 
of Aztec, separate identical letters addressed to Aztec by 
J. & W. Seligman & Co. and Atchison, respectively, were 
submitted, in which J. & W. Seligman & Co. and Atchison 
offered to accept in payment of the said indebtedness bonds 
and cash as follows: 

J. & W. Seligman & Co. 

Aztec bonds . $108,000.00 

Demand notes of 
Aztec dated April 
28, 1898, with in¬ 
terest at 6% from 

December 31,1896 43,978.64 $151,978.64 
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The Atchison, Topeka and Santa Fe 
Railway Company 

Aztec bonds . $108,000.00 

Demand notes of 
Aztec dated April 
28, 1898, with in¬ 
terest at 6% from 

December 31,1896 43,978.64 $151,978.64 


At the said meeting of the executive committee of Aztec, 
a resolution was adopted accepting these offers. Photostat 
copies of pages 157 and 158 of the minutes of the said 
meeting, including a copy of the letters from J. & W. Selig- 
man & Company and Atchison, and the resolution of ac¬ 
ceptance, are attached hereto and made part hereof 
79 marked Exhibit 14. Pursuant to the said offer and 
acceptance a contract was executed by Aztec, J. & 
W. Seligman & Co., Atchison, and the Continental Trust 
Company of New York as Trustee. The said bonds and 
notes were subesequently paid and cancelled, at various 
times from 1898 to 1904. 

30. That page 95 of the Minute Book attached hereto 
as Exhibit 15, is a correct copy of a portion of the record 
of the director’s meeting of Aztec of February 27, 1890. 

31. That page 109 of the Minute Book attached hereto 
as Exhibit 16, is a correct copy of a portion of said minute 
book. 

32. That so much of the Annual Reports of Aztec for 
the years 1891 to 1898 as are attached hereto as Exhibit 17 
may be considered by the Court. 

33. That so much of the Annual Report of Atchison for 
the year 1884 as is attached hereto as Exhibit 18 may be 
considered by the Court. 

34. That so much of Manuals 1 to 10 of Atchison as are 
attached hereto as Exhibit 19, may be considered by the 
Court. 






35. That Exhibit 20 is a copy of pages 144, 145 and 146 
of the Minute Book of Aztec. It is further stipulated that 
said arbitration agreement was duly entered into by A ztec 
and Atlantic and Pacific, and that on September 26, 
1894 the Arbitrator under said agreement rendered}. a 
decision, but that a copy of said decision is not now avail¬ 
able; that the synopsis of said decision as reported by 

Aztec to its stockholders in its annual report for 
80 the year 1894 (attached hereto as a part of Exhibit 

17) is the best secondary evidence of said decision 
that is available to the parties hereto, and may be accepted 
by the Court in lieu of the decision of the arbitrator its|elf. 

36. That the affidavit of Harding Johnson, President 
of Aztec, attached hereto as Exhibit 11 may be considered 
in its entirety by the Court. 

37. In its valuation report on the Atchison, Topeka & 
Santa Fe Railway Company, as of June 30,1916 as reported 
in 127 I. C. C. 276, in 1927 the Interstate Commerce Com¬ 
mission found: 

The Santa Fe owned on date of valuation the fol¬ 
lowing securities received with other property in the 
reorganization of 1895, but for which values were not 
then separately stated, although values were assigned 
as noted hereunder subsequent to date of valuation: 

Stocks: Par Value Book Value 

Affiliated carrier 
corporations 


Nonaffiliated carrier 
corporations 


Affiliated noncarrier 
corporations 


Aztec Land & 

Cattle Company 21,530.00 86,280.00 






36 


That in said valuation report the Interstate Commerce 
Commission further found (p. 376): 

Investments In Other Companies 

The investments of the company in other companies 
on date of the reorganization of 1896 were stated in 
its records at a total book value of $247,719,153.19, as 
follows: 

Stocks Par Value Book Value 

Aztec Land and Cat¬ 
tle Company. 215,700.00 215,700.00 

» • • 

Bonds: 

• • • 

Aztec Land and Cat¬ 
tle Company . 100,000.00 90,000.00 

81 Notes: 

• * • 

Aztec Land and Cat¬ 
tle Company . 109,000.00 109,000.00 

38. At all times above mentioned, from 1885 to 1905, 
Aztec was represented as counsel and in legal matters by 
the law firm of Seligman & Seligman. The members of 
that firm were Theodore Seligman, George W. Seligman 
and Eugene Seligman, who were related to members of the 
banking firm, J. & W. Seligman & Co., but were not mem¬ 
bers of the banking firm. During all that period, Theodore 
Seligman and George W. Seligman were also at various 
times directors and/or officers of Aztec. 

39. On November 30, 1931 the Commissioner of the Gen¬ 
eral Land Office, with the approval of the Secretary of the 
Interior, determined the deficiency in the place grant to 
Atlantic & Pacific. A copy of this determination is at¬ 
tached hereto as Exhibit 22. A copy of such determination 
was sent to Messrs. Britton & Gray, attorneys for the 
Santa Fe Pacific on December 16, 1931 as shown by Ex- 











Mbit 21 attached hereto. Thereafter Britton & Gray, as 
attorneys for Santa Fe Pacific filed a protest, which pro¬ 
test was overruled by the Commissioner of the General 
Land Office with the approval of the Secretary of the In¬ 
terior on March 22, 1932 as shown by Exhibit 23 attached 
hereto. 

40. On July 16, 1947, in response to a request of the At¬ 
torney General dated March 28, 1947, the Under Secretary 
of the Interior made the following administrative findings, 
as more fully set out in Exhibit 24 attached hereto. 


(a) The Aztec Land and Cattle Company, Ltd, is not bn 
innocent purchaser for value within the meaning of section 
321 (b) of the Transportation Act. 

82 (b) Since December 31, 1924 there has been jao 

deficiency in surveyed lands available for selectibn 
within the indemnity limits of the grant to the Atlantic & 
Pacific to make up for losses in the place limits of the grant. 

41. That as part of said determination the Under Secre¬ 
tary of the Interior caused an examination to be made of the 
books and records of the Bureau of Land Management 
(formerly the General Land Office), the results of which 
are set forth in schedules A and B to said findings (Ex¬ 
hibit 24 hereto attached), and it is stipulated that the figures 
showm in said schedules A and B, which show as of Marjjh 
12,1872, and annually as of December 31 of each year fro^n 
1872 to 1940, inclusive: 

(a) The total area of the odd-numbered sections within 
the indemnity limits of the grant ; 

(b) Disposals of indemnity lands other than to the coih 
pany; 

(c) Unsurveyed indemnity lands (both vacant and with 
drawn); and 


(d) Surveyed indemnity lands (both vacant and with¬ 
drawn) ; are true and correct and may be adopted as part bf 
the findings of fact and may be used as the basis for suih 



38 


ultimate findings of fact as the parties may request or the 
Court may make. 

Dated this 20 day of December, 1948. 

Lawbence Cake, 

Attorney for Santa Fe Pacific 
Railroad Company, a Corpo¬ 
ration, cmd Aztec Land and 
Cattle Co., Ltd., a Corpora¬ 
tion, Plaintiffs; 

Ralph A. Barney, 

Attorney, Room 2618, Department of Justice, 

Attorney for Defendants. 

83 Filed Jan. 14, 1949, Harry M. Hull, Clerk 

Findings of Facts and Conclusions of Law 

This action having been tried by the court without a jury, 
the court hereby makes the following findings of fact and 
conclusions of law: 

Findings of Fact 

1. The plaintiff, Santa Fe Pacific Railroad Company, is a 
corporation created by the Act of March 3, 1897, c. 374, 29 
Stat. 622. The plaintiff, Aztec Land and Cattle Company, 
Limited, is a corporation organized and existing under 
the laws of the State of New York. 

2. The defendant Julius A. Krug is Secretary of the 
Interior; the defendant Oscar L. Chapman is Undersecre¬ 
tary of the Interior; the defendant Marion Clauson is Di¬ 
rector of the Bureau of Land Management. 

3. The plaintiff, Santa Fe Pacific Railroad Company, is 
successor to the Atlantic and Pacific Railroad Company and 
to the land-grant to the latter company under the Act of 
July 27,1866, c. 278,14 Stat. 292, and is fully vested with all 
the rights of the Atlantic and Pacific Railroad Company 


1 
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under the said Act of July 27, 1866, in and to the lands 
thereby granted. 

I 

84 4. By the said act of July 27, 1866, the Congress 

incorporated the Atlantic & Pacific Railroad Com¬ 
pany (hereinafter referred to as Atlantic & PaciAc), 
granted the right of way through the public domain for the 
building of a railroad from Missouri to the Pacific Coast, 
and in further aid of construction granted to the company 
the odd-numbered sections of public land on either sid^ of 
its projected line of railroad within certain limits known as 
place limits. The act granted also the right to select within 
designated limits known as indemnity limits, sufficient lahds 
to make up any deficiency in the place limits arising from 
homestead entries, preemptions etc. 

5. March 12, 1872, Atlantic & Pacific filed with jthe 
Secretary of the Interior a map of definite location, ^nd 
thereafter the railroad -was constructed, and the rights of 
the company to the lands granted became fixed and deter¬ 
mined, the grant as finally fixed extending along the pres¬ 
ent line of the Santa Fe Railroad from a point in whaj is 
now the State of New Mexico, near Isleta, through what are 
now the States of New Mexico and Arizona, to the western 
boundary of Arizona at the Colorado River. 

6. February 3, 1886, Atlantic & Pacific and the Azjtec 
Land and Cattle Company, Limited (hereinafter referred 
to as Aztec) entered into a contract for the sale by Atlantic 
& Pacific to Aztec, for a consideration of 50^ per acre, of 
approximately 1,000,000 acres of land within the limits of 
the grant in the Territories of Arizona and New Mexico, 

. I 

comprising all the odd-numbered sections within certain 
described boundaries, the lands sold being designated apd 
described by section, township and range, although at that 
time unsurveyed; part of the lands sold being within tjhe 
“place” limits and part within the “indemnity” limits of 
the grant. The consideration stated in the contract, $50b,- 
000, was paid by Aztec to Atlantic & Pacific. 
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7. The lands so sold included the following described 
lands: 

Arizona, G. and S. R. M. 


Area 

T. 13 N., R. 9 E., secs. 5,7,9 . 1,862.08 acres 

T. 14 N., R. 9 E„ secs. 1, 3, 5, 7, 9, 11, 13, 15, 17, 19, 21, 23, 

25, 27, 29, 31, 33, 35. 10,993.07 acres 

T. 14 N., R. 11 E., secs. 33, EJ^; 35, SW3^ (unsurveyed)_ 480.00 acres 

T. 13 N., R. 12 E., secs. 1, 3, 5, 7, 9, 11, 13, 15, 17, 19, 21, 23, 

25.27.29.31.33.35 . 11,802.56 acres 

T. 14 N., R. 12 E., secs. 3, 5, 7, 9, 15, 17, 19, 21, 23, 25, 27, 

29, 31, 33, 35. 10,134.32 acres 

T. 15 N., R. 12 E., secs. 31, 33. 1,458.08 acres 

T. 13 N., R. 13 E., secs. 1, 3, 5, 7, 9, 11, 13, 15, 17, 19, 21, 23, 

25, 27, 29, 31, 33, 35. 11,849.78 acres 

T. 14 N., R. 13 E„ secs. 19, 21, 29, 31, 33 . 3,439.44 acres 

T. 13 N., R. 14 E., secs. 19, 21, 23, 25, 27, 29, 31, 33, 35.... 5,736.51 acres 

T. 13 N., R. 15 E., secs. 19, 21, 23, 25, 27, 29, 31, 33, 35.... 5,717.59 acres 

T. 12 N., R. 16 E., secs. 7, 9, 11, 13, 15, 17, 19, 21, 23, 25, 27, 

29, 31, 33, 35 . 9,256.84 acres 

T. 12 N., R. 17 E., secs. 7, 9, 11, 13, 15, 17, 19, 21, 23, 25, 27, 

29, 31, 33, 35 . 8,465.20 acres 

T. 10 N., R. 20 E., secs. 1, 3, 5, 7, 9,11,13, 15,17,19, 21,23.. 7,469.47 acres 

T. 11 N., R. 21 E., secs. 5, 7, 9, 11, 13, 15, 17, 19, 21, 23, 25 , 

27.29.31.33.35 . 10,025.89 acres 


Total. 98,690.83 acres 


all of which were and are within the “indemnity” limits of 
the Atlantic & Pacific grant. 

8. On August 17,1898, the lands above described in para¬ 
graph 7, were withdrawn by executive proclamation dated 
August 17,1898, for a forest reserve described as the Black 
Mesa Reserve, pursuant to Section 24 of the Act of March 
3, 1891, 24 Stat. 903. 

9. Prior to and at the time of the said withdrawal, and at 

all times thereafter to and including 1940, the unsatis- 
86 fied losses in the place limits of the grant exceeded 
the surveyed lands within the indemnity limits of the 
grant available for selection, and to that extent there was 
and has been a deficiency in the grant since some time prior 
to August 17, 1898, of not less than 100,000 acres. 

10. November 7, 1905, Santa Fe Pacific Railroad Com¬ 
pany (hereinafter called Santa Fe Pacific), as successor to 
Atlantic & Pacific, and in settlement of the claim of 
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Aztec for so much of the said lands as had not at that time 
been conveyed to Aztec, executed a deed to Aztec which 
recited that the Atlantic & Pacific had previously con¬ 
veyed to Aztec 576,701.91 acres of the lands described in 
the above contract dated February 3, 1886, and that Az|tec 
was entitled to an additional 423,298.09 acres, and which 
remised, released and quitclaimed to Aztec all right, title 
and interest of Santa Fe Pacific, as successor to the At¬ 
lantic & Pacific, in and to approximately 423,270.35 acres 
described in the said deed, in Navajo and Coconino counties 
in the Territory of Arizona, being the remainder of the lands 
described in the above contract dated February 3, 1^86, 
not previously conveyed by the Atlantic & Pacific to 
Aztec, and including the lands described in paragraph 7 
above. 


11. December 18, 1940, Santa Fe Pacific filed with the 
Secretary of the Interior, pursuant to Section 321 (b), Title 
III, Part II, of the Transportation Act of 1940, 54 Stat. 954, 
a release of any and all claims to lands granted by any act of 
the Congress to Santa Fe Pacific or any predecessor in 
interest in aid of the construction of its railroad. The re¬ 
lease excluded lands previously patented or certified, and 
lands previously sold to innocent purchasers for value prior 
to September 18, 1940. In compliance with the regulations 
of the Department of the Interior (Circular No. 1480^ 6 
F. R. 422) Santa Fe Pacific also filed with the release a l^st 
of such innocent purchasers for value and a description of 
the lands previously sold to such purchasers. The said l[st 
included Aztec and a description of the lands described in 
paragraph 7 above. 


87 12. December 10, 1941, the Department of tjhe 

Interior issued regulations on the filing of applica¬ 
tions for the issuance of patents to lands sold to innocent 
purchasers for value, prior to September 18, 1940, by rail¬ 
roads which had filed releases under Section 321 (b) of tjie 
Transportation Act of 1940 (Circular No. 1500,6 F. R. 669§). 
Thereafter Santa Fe Pacific filed an application in t}ie 
form prescribed by the regulations, for the selection of and 
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issuance of patent to the lands described in paragraph 7 
above, as lands sold to Aztec prior to September 18, 1940. 
The said application was rejected by the Commissioner of 
the General Land Office and the rejection was affirmed by the 
Secretary of the Interior on appeal and on motion for re¬ 
hearing. The final action of the Secretary of the Interior 
denying the motion for rehearing was on February 8, 
1944. 

13. From the organization of Aztec in 1885 until 1928, 
both Santa Fe Pacific and J. & W. Seligman & Company, a 
New York banking firm, held substantial equal minority 
interests as stockholders in Aztec and were represented on 
the board of directors of Aztec and took an active part in 
the control of Aztec. There is no evidence that the inter¬ 
ests of Santa Fe Pacific and the Seligman firm were identi¬ 
cal or that the Seligman firm was dominated or influenced 
by Santa Fe Pacific, or that Santa Fe Pacific dominated 
or controlled Aztec at any time. 

14. The questions involved in the claim of Aztec to the 
lands in question were actively and continually in con¬ 
troversy and in litigation for many years and the principal 
test case was not finally determined by the Supreme Court 
until December 16,1940. 

Conclusions of Law 

1. That this court has jurisdiction of the subject matter 
and of the parties in this case. 

88 2. That the withdrawal of August 17,1898, was void 

in view of the deficiency in the grant found in para¬ 
graph 9 of the Findings of Fact, and that at the time of the 
filing by Santa Fe Pacific of the release of further claims 
to lands granted in aid of the construction of its railroad, 
pursuant to Section 321 (b) of the Transportation Act of 
1940, Santa Fe Pacific had a right to select the lands in 
question in the interest of its purchaser Aztec. 

3. That the right of Santa Fe Pacific to select the said 
lands and to apply for the issuance of a patent thereto in 
the interest of Aztec is not barred by the said release. 
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4. That in the sense of Section 321 (b), Title III, Part IpC, 
of the Transportation Act of 1940, 54 Stat. 954, Aztec w^s 
and is an innocent purchaser for value, from Atlantic & 
Pacific and its successor Santa Fe Pacific, of the lands 
described in paragraph 7 of the Findings of Fact. 

5. That there is no basis for a finding of laches on the 
part of the plaintiffs. 

Alexander Holtzoff, 

Judge. 

January 14, 1949. 

No objection as to form. 

Ralph A. Barney, 

Attorney for Defendants. 

89 Filed Jan. 14, 1949. Harry M. Hull, Clerk 

In the United States District Court for the District 

Columbia 

C. A. No. 23477 

Santa Fe Pacific Railroad Company, a corporation, 

and 

Aztec Land and Cattle Company, Limited, a Corporation^ 
plaintiffs 

v. 

Julius A. Krug, Secretary of the Interior, et al., defendant 

Final Judgment 

This action having been tried by the Court without a jury, 
on the complaint and answer, and the Court having consid¬ 
ered the evidence as incorporated in the stipulation of facts 
and the exhibits thereto, and the briefs and arguments of 
counsel, and having made findings of fact and conclusions 
of law which have been filed herein, and it appearing to 
the Court that the plaintiffs are entitled to the relief prayed 
in the complaint and will suffer irreparable injury unless! 




44 


such relief is granted, it is by the Court this 14 day of Jan¬ 
uary, 1949, 

Adjudged, Ordered and Decreed, that the defendants be 
and they are hereby permanently enjoined from rejecting 
the selection and application for patent filed by the plaintiff, 
Santa Fe Pacific Railroad Company, in the interest of its 
purchaser Aztec Land and Cattle Company, Limited, 
designated as Phoenix 080632 in the Department of the In¬ 
terior, on the ground that Santa Fe Pacific Railroad Com¬ 
pany had not acquired any interest in the lands selected 
which it could convey prior to the filing of a release pursuant 
to Section 321 (b) Title III, Part II, of the Transportation 
Act of 1940, or on the ground that the selection of the said 
lands is barred by the said release, or on the ground that 
Aztec Land and Cattle Company, Limited, was not and is not 
an innocent purchaser for value; and be and they are hereby 
directed to proceed to a determination of the plaintiffs’ 
selection and application for the issuance of a patent 

90 to the said lands, pursuant to the Act of July 27,1866, 
14 Stat. 292, and Section 321 (b), Title III, Part II, 

of the Transportation Act of 1940, 54 Stat. 954, and the 
regulations of the Department of the Interior promulgated 
in Circular No. 1500 (6 F. R. 6699), as lands appropriated to 
the grant and sold to Aztec Land and Cattle Company, Lim¬ 
ited, prior to September 18, 1940. 

Alexander Holtzoff, 

Judge. 

No objection as to form. 

Ralph A. Barney, 

Attorney for defendants. 

91 Notice of Appeal 

Notice is hereby given that Julius A. Krug, Secretary of 
the Interior, Oscar L. Chapman, Undersecretary of the 
Interior, and Marion Clauson, Director of the Bureau of 
Land Management, defendants above named, hereby appeal 
to the Court of Appeals for the District of Columbia Circuit 
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from the final judgment 
14, 1949. 


entered in this action on January 

Ralph A. Barney, 
Attorney for Defendantsl 


Copy to be mailed to: 

Lawrence Cake, 717 National Press Building, Washing¬ 
ton, D. C., Attorney for Plaintiffs. 


Docket Entries 


Date 

99 

1944— Mar. 16 
Mar. 16 
Mar. 16 

Apr. 5 

Apr. 24 

June 5 

July 6 

Aug. 4 

Sept. 12 

Sept. IS 

Oct. 14 

Dec. 8 
Dec. 13 

1945— Jan. 17 
Feb. 2 

May 21 

June 6 
June 29 

Aug. 13 

Sept. 25 
Oct. 29 

Oct. 29 

Nov. 2S 

Nov. 28 

Nov. 30 
Nov. 30 


Proceedings 


Deposits 


Deposit for costs by —Cake 10 — 

Complaint, Exhibits (2)—filed 

Summons, copies (3) of complaint issued—Served all 
3-16-44 

Certificate of Service upon U. S. Atty. and Atty. Gen¬ 
eral by Cake 

Stipulation extending time within which Def. may file 
an answer to and including June 12, 1944 
Stipulation extending time to file answer to July 12, 

1944—(Fiat, Morris, J)—filed 
Stipulation extending time to answer to Aug. 12, 

1944 (fiat, Morris, J)—filed 
Stipulation extending time to answer to Sept. 12, 

1944 (fiat, McGuire, J)—filed 
Motion of Defts. for Summary Judgment; Exhibit; 

P, and A. 

Stipulation of counsel extending time for filing P. and 
A. in rcplov to motion for summary judgment to 
Oct. 15. 1944—filed 

Memorandum of points and authorities for plfts. 

in opposition to notice of defts. for summary judgt. 

Pltf’s motion for summary judgment; P. & A. 

Stipulation extending time to ans. mo. for Jdgt. to 
Dec. 30. 1944 

Memo of defts. P. & A. in opposition to pltffs.' 

motion for summary judgment. Affidavit—filed 
Stipulation of counsel consenting to ruling on mo. 
by counsel for sum. judg. by Visiting Justice 
Duncan after his designation expires—filed 
Mcnorandum opinion sustaining Pltf's Mo. for 
Summary Judgment and Overruling Deft's Mo. 
for Summary Judgment—Duncan, J 
Letter from Duncan. J. correcting Memo Opinion 
dated 6-2-45—filed 

Final Judgment overruling Deft's Mo. for Summary 
judgment; sustaining Pltf's Mo. for summary judg¬ 
ment and enjoining Deft, from rejecting selection 
of land and patent application of Santa Fe Pacific 
Railroad Co.—notice mailed—Duncan, J. 

-of Final Judgment overruling Deft’s motion for 

summary judgment and granting Pltf's motion for 
summary judgment—Defts. enjoined from rejecting 
selection of lands in Pltf’s Patent "Phoenix 080632 
—filed per letter attached—Duncan, J. 

Notice of Appeal (copies mailed to Cake & Co.)—filed 
Defts’ mo. lor extension of time to file record on 
appeal and to docket case to and incl. December 
24, 1945—filed 

Consent order extending time to file record on appeal 
to and incl. Dee. 24, 1945—Schweinhaut, J. (n)_ 

Motion of Defts. for transmission of exhibits to U. S. 

Court of Appeals—filed 

Order for transmission of exhibits—(n) Schwein¬ 
haut, J. 

Designation by Defts. of Record on Appeal—filed 
Defts.' Statement of Points—filed 


Fees 


10 — 


Total 
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Date 


Proceedings 


Deposits Fees Total 


100 

23477 

1945— Doc. 22 

1946— Nov. 6 

1947— Mar. 25 
Mar. 26 

Mar. 26 


Mar. 26 


June 11 

July 23 

Aug. 25 

Aug. 25 
1949—Jan. 4 

Jan. 5 

Jan. 5 
Jan. 5 
Jan. 14 
Jan. 14 
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Transcript of Record on Appeal (Delivered to Warner 
W. Gardner) (112 fol. @ 15*) $16.80—Certf. .50 
Total ($17.30) 

Mandate. U. S. Court of Appeals, reversing in part 
and affirming in part, judgment of District Court 
dated June 29, 1945 and remanding cause to Dis- 
Court—filed 

App. W. H. Churchwell entered as Asso. Counsel for 
Defendants 

Consent order substituting Julius A. Krug, Secretary 
of Interior, as deft, in place of Harold L. Ickes— 
Goldsborough. J. (n) 

Stipulation continuing action against Oscar L. Chap¬ 
man, etc. and Fred W. Johnson, etc. fiat—Golds¬ 
borough, J. (n)—filed 

Judgment on mandate affirming the overruling of 
defts.’ motion for summary judgment and vacating 
the judgment entered June 29. 1945 in all other 
respects and reinstate case on calendar and allow¬ 
ing 90 days to the defts. within which to file answers 
or otherwise plead—consent—Goldsborough, J. (n) 

Order extending time to July 24, 1947 for filing 
ans. (Consent)—Proctor, J. (n) 

Consent order extending time to answer to and in¬ 
cluding Aug. 25, 1947—(n) Laws, CJ. 

Ana. of defts. to complt.; ex. a; app. of Geo. M. Fay 
and Ralph A. Barney 

Calendar (n) 

Hearings on Stipulation of Facts begun and cont.— 
Holtzoff, J. 

Hearing resumed and concluded. Court finds for the 
Pltf. #2—Holtzoff, J. 

Stipulation of facts filed 

Briefs of Attorneys (3)—filed 

Final Judgment for pltfs.—Signed—Holtzoff 

Findings of fact and conclusion of law—signed— 
Holtzoff 


C. A. 23477 Santo Fo Pac. R. R. et al v. Krug et al. 

1949 -—Mar. 11 Notice of Appeal by Defts.—Copy mailed to Lawrence 

Cake, 717 Nat'l Press Bldg. (U. S. Case) 

Mo. of Deft, for extension of time for docketing 
record on appeal c/m 4-8-49 
Order extending time for docketing record on appeal 
to June 9, 1949—McGuire, J. (n) 

Statement of points to be relied upon on appeal by 
deft.; service acknowledged 5-23—49—filed 
Designation of Record on Appeal by deft.; acknowl¬ 
edgement of service 5-23—49—filed 
Exhibits ft 1 thru % 24 incl.—filed 
Order for transmission of original exhibits to U. S. 
Court of Appeals for D. C.—McGuire. J. (n) 


Apr. 8 

Apr. 11 

May 24 

May 24 

May 24 
May 26 


**##•# 




Exhibit 1 

106 This Contract of Sale, made and entered into 
this 3d day of February, A. D. 1886, between the 
Atlantic and Pacific Railroad Company, a corporation 
duly organized by Act of Congress approved July 27th, 
1866, party of the first part, and the Aztec Land and 
Cattle Company, Limited, a corporation duly organized 
under and by virtue of the laws of the State of New York, 
party of the second part: 

Witnesseth, That the party of the first part is the owner 
of a large amount of land situated, lying and being in the 
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Territories of New Mexico and Arizona, between the itio 
Grande in New Mexico and the Colorado River on t^e 
western boundary of Arizona, which said lands said paifty 
of the first part owns by virtue of the Act of Congress ap¬ 
proved July 27th, 1866, entitled “An Act granting lands 
to aid in the construction of a railroad and telegraph lijae 
from the States of Missouri and Arkansas to the Pacific 
Oceanthe third section of which said Act reads as 
follows, to wit: 

“Section 3.—And be it further enacted, That there 
be, and hereby is, granted to the Atlantic and Pacific 
Railroad Company, its successors and assigns, for the 
purpose of aiding in the construction of said railroad 
and telegraph line to the Pacific Coast, and to seculre 
the safe and speedy transportation of the mails, 
troops, munitions of war and public stores over tfie 
route of said line of railway and its branches, every 
alternate section of public land, not mineral, desig¬ 
nated by odd numbers, to the amount of twenty alter¬ 
nate sections per mile, on each side of said railroad 
line, as said Company may adopt, through the Terri¬ 
tories of the United States, and ten alternate sections 
of land per mile on each side of said railroad, when¬ 
ever it passes through any State, and whenever, on 
the line thereof, the United States have full title, not 
reserved, sold, granted, or otherwise appropriated, 
and free from pre-emption or other claims or rights, 
at the time the line of said road is designated 
107 by a plat thereof, filed in the Office of the Com¬ 
missioner of the General Land Office, and when¬ 
ever, prior to said time, any of said sections or paris 
of sections shall have been granted, sold, reserved, 
occupied by homestead settlers, or preempted, Or 
otherwise disposed of, other lands shall be selected 
by said Company in lieu thereof, under the direction 
of the Secretary of the Interior, in alternate sections, 
and designated by odd numbers, not more than tek 
miles beyond the limits of said alternate sections, and 
not including the reserved numbers: Provided, That 
if said route shall be found upon the line of any other 
railroad route, to aid in the construction of which 
lands have been heretofore granted by the United 
States, as far as the routes are upon the same general 
line, the amount of land heretofore granted shall be 
deducted from the amount granted by this Act: Pro- 
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vided Further, That the railroad company receiving 
the previous grant of land may assign their interest 
to said ‘Atlantic and Pacific Railroad Company,’ or 
may consolidate, confederate, and associate with said 
Company upon the terms named in the first and seven¬ 
teenth sections of this Act: Provided Further, That 
all mineral lands be, and the same are hereby, excluded 
from the operation of this Act, and in lieu thereof a 
like quantity of unoccupied and unappropriated agri¬ 
cultural lands in odd-numbered sections nearest to the 
line of said road, and within twenty miles thereof, 
may be selected, as above provided: And Provided 
Further, That the word ‘mineral 7 when it occurs in 
this Act, shall not be held to include iron or coal: 
And Provided Further, That no money shall be drawn 
from the Treasury of the United States to aid in the 
construction of the said ‘Atlantic and Pacific Rail¬ 
road. 7 77 

That the party of the first part did on the first day of 
July A. D. 1880, make, execute, and deliver unto the United 
States Trust Company of New York, Trustee, a first mort¬ 
gage on all of said lands, to secure bonds, at the rate of 
twenty-five thousand dollars a mile, for the purpose of con¬ 
structing its railroad. 

That the third article of said mortgage provides for the 
release of lands sold upon certain conditions, as set forth, 
viz.: 

“Article 3.—The party of the first part shall, at its 
discretion, from time to time, sell the lands re- 
108 ceived from the United States under said first- 
named Act of Congress, and any and all acts 
subsequent thereto, to aid in the construction of said 
railroad and telegraph, and included in this mortgage, 
at just and reasonable prices, either wholly for cash 
or partly upon credit, secured by a lien, upon the land 
sold, and the party of the second part, its successor 
or successors in said trust, shall, upon demand, from 
time to time, release the lands thus sold to the party 
of the first part, or to the purchaser thereof, as may 
be deemed most advisable, provided however that the 
appointment of the land commissioner shall be made 
by the party of the first part, with the approval of 
the party of the second part, which approval shall 
be inferred if no objection is made within thirty days 
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after notice of the intended appointment; that the 
party of the first part may remove said commissioijier 
at any time, and shall remove him upon request of 
the party of the second part for cause shown; tnat 
said commissioner shall certify, upon request of the 
party of the second part, that the prices at which 
any and all said lands are sold from time to tijne 
are just and reasonable, and such certificate, shall, 
for the protection of the party of the second part, 
be sufficient evidence of the facts therein stated. And 
provided, also, that the net cash proceeds of s^id 
lands shall be deposited with, and all notes and securi¬ 
ties taken therefor shall be held subject to the control 
of the United States Trust Company of New York, 
Trustee, or its successor or successors in said trust. 


it 


That the party of the first part has this day sold to tke 
party of the second part, and agrees to obtain the patents 
for and convey, by Deed of General Warranty, within 
two years from this date, one million or more acres of tjie 
odd-numbered sections or parts of sections embraced jin 
said grant to the said Atlantic and Pacific Railroad Com¬ 
pany, as described on the duly certified “withdrawal dia¬ 
gram” of said land grant on file in the general Land Offide, 
Department of the Interior, and situated in the counties bf 
Apache and Yavapai, Territory of Arizona, as described 
by the following survey lines, referred to the Gila and Sajlt 
River Base and Meridien, to wit: 1 

Beginning at the northeast corner of Township 4.6 
109 North, Range 21 East, running thence North on tlje 

range line between Ranges 21 and 22 East to the 
middle of the channel of the Little Colorado River; thence 
westerlv down the middle of the channel of the Little Cold- 

J I 

rado River to the point where said middle of the channel 
of the River intersects the north boundary line of Town¬ 
ship 18 North, Range 16 East; thence west on the sttid 
Township lines, to the northwest corner of Township 18 
North, Range 11 East; thence north, on the Range line, 
between Ranges 10 and 11 East, to the northeast corner 
of Township 19 North, Range 10 East; thence west, along 
said Township lines, to the northwest corner of Township 
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19 North, Range 9 East; thence south, on the Range lines, 
between Ranges 8 and 9 East, to the south boundary of 
the grant (and indemnity limits) made to the Atlantic 
and Pacific Railroad Company by aforesaid Act of Con¬ 
gress approved July 27, 1866; thence eastwardly, along the 
south boundary of said grant (and indemnity limits) to 
the Range line between Ranges 21 and 22 East; thence 
north, on the Range Line between said Ranges 21 and 22 
East, to the place of beginning. 

The lands are further and more particularly described 
as the odd-numbered sections and parts of sections em¬ 
braced in Townships numbered and described as follows: 

Fractional Townships 13 and Townships 14, 15, 16, 17, 
18 and 19 North, Range 9 East. 

Townships 14, 15, 16, 17, 18 and 19 North, Range 10 
East. 

Fractional Townships 13 and Townships 14, 15, 16, 17 
and 18 North, Range 11 East. 

110 Fractional Townships 17 and 18 North, Range IIY 2 
East. 

Townships 13,14,15,16,17 and 18 North, Range 12 East. 
Townships 12, 13, 14, 15, 16, 17 and 18 North, Range 13 
East. 

Townships 12, 13, 14, 15, 16, 17 and 18 North, Range 
14 East. 

Fractional Township 11 and Townships 12, 13, 14, 15, 
16, 17 and 18 North, Range 15 East. 

Fractional Township 11 and Townships 12, 13, 14, 15, 
16, 17 and part of 18 North, Range 16 East. 

Townships 11, 12, 13, 14, 15, 16, 17 and part of 18 North, 
Range 17 East 

Fractional Township 10 and Townships 11, 12, 13, 14, 

15.16.17 and part of 18 North, Range 18 East. 

Fractional Township 10 and Townships 11, 12, 13, 14, 15, 

16.17 and part of 18 North, Range 19 East. 

Fractional Township 10 and Townships 11, 12, 13, 14, 

15, 16 and part of 17 North, Range 20 East. 

Fractional Township 10 and Townships 11, 12, 13, 14, 
15, and 16 North, Range 21 East, and so much of Township 
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17 North, Eange 21 East as lies south of the middle of the 
channel of the Little Colorado River. 

Estimated to contain about one million and fifty-eight 
thousand five hundred and sixty acres (1,058,560 acrep): 
the exact quantity to be hereafter ascertained from surveys 
made and to be made by the United States, saving and Ex¬ 
cepting from such sale such tracts of said lands as niay 
hereafter be ascertained to have been granted, sold, 

111 reserved, occupied by homestead settlers or pre¬ 
empted or otherwise disposed of prior to the definite 

location of the Atlantic and Pacific Railroad, as provicfed 
by said Act of Congress of July 27, 1866, and also saving 
and excepting such springs of water or other sources of 
water supply as the party of the first part may now be 
using for operating its road, together with one hundred afid 
sixty (160) acres embracing each of such springs or sources 
of water supply, and also saving and excepting from sujch 
sale all known mineral lands as do not pass to the parity 
of the first part under said Act of July 27,1866; at the rhte 
of fifty cents per acre in cash, amounting in all, as estimated, 
to the sum of Five hundred and twenty-nine thousand, tfro 
hundred and eighty ($529,280.) Dollars the receipt of Fijve 
hundred thousand ($500,000.) Dollars of which is hereby 
acknowledged, and the remainder is to be paid by the party 
of the second part whenever the party of the first part shill 
have taken out patents from the United States for all pf 
the land as estimated, and conveyed the same to the par^v 
of the second part as hereinbefore agreed. 

And it is Hereby Understood and Agreed, between the 
parties hereto, that the party of the first part shall, when¬ 
ever requested so to do by the party of the second paijt, 
select any portion or portions of the lands hereby sold, and 
apply for and take out patents from the United States 
therefor, and convey the same as hereinbefore agreed. 

And it is Further Agreed by and between tfie 

112 parties hereto that if, from any cause beyond its con¬ 
trol, the party of the first part shall be unable to con¬ 
vey all of the lands herein described, to the party of tfie 
second part as herein agreed within the time named, then, 
with respect to such land as said party of the first part shatl 
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be unable to convey as aforesaid, this contract shall, at the 
election of the party of the second part, be void and of no 
effect, and the money that shall have been received therefor, 
at the rate of fifty cents per acre, shall be refunded to the 
party of the second part, with interest thereon, at the rate 
of six per cent, per annum. 

The Parties Hereto Further Agree, That any increase 
or decrease in acreage which may be ascertained, when the 
surveys are made and returned by the proper officers of the 
United States, shall be adjusted upon the basis of the price 
herein named per acre by adding the increase or subtract¬ 
ing the decrease from the number of acres herein estimated, 
and the acreage as returned to the General Land Office, by 
the proper Surveyor-General, shall be conclusive as to the 
acreage that shall be conveyed to the party of the second 
part, in pursuance of this contract of sale. 

That the party of the first part shall forthwith upon the 
execution of this contract, procure a release from the United 
States Trust Company of New York, Trustee, of all the lands 
described in this contract of sale from the operation of the 
Mortgage referred to, and cause the same to be endorsed in 
due form upon this contract. 

113 In Witness Whereof, The Atlantic and Pacific 
Railroad Company has caused its corporate seal to 
be affixed hereto, and these presents to be signed in tripli¬ 
cate by its President and attested by its Secretary; and the 
Aztec Land and Cattle Company Limited, has caused its 
corporate seal to be affixed hereto, and these presents to 
be signed in triplicate by its President and attested by its 
Secretary. 

Done at the City of New York, this 3rd dav of February, 
1886. 

The Atlantic and Pacific 
Railroad Company, 

By H. C. Nutt, 

[seal.] President. 

Attest: 

H. W. Gardiner, 

Secretary. 
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Aztec Land and Cattle 
Company, Limited, 

By Edward W. Kinsley, 

[seal.] President. 

Attest: 

T. W. Lillie, 

Secretary. 

114 Know All Men by These Presents, That I, J. A. 
Williamson, Land Commissioner of the Atlantic ahd 

Pacific Railroad Company, Do Hereby Certify, that tlie 
price named for the land described in the above contract <|)f 
sale is just and reasonable. 

This Certificate is made in compliance with Article Thr^e 
of the Mortgage made by said Railroad Company to United 
States Trust Company of New York, as Trustee, and dat^d 
July 1st, 1880. 

In Witness Whereof, I have hereunto set my hand arid 
seal this 9th day of Feby., 1886. 

J. A. Williamson, 

[seal] Land Commissioner. 

Whereas, The Land Commissioner of the Atlantic add 
Pacific Railroad Company has duly certified in writing 
that the price which the lands described in the within con¬ 
tract of sale are contracted to be sold as above set forth, is 
just and reasonable; now 

Know All Men by These Presents, That the United 
States Trust Company of New York, Trustee, does herebv 
release unto said Railroad Company all the lands described 
in the above contract of sale from the operation of a cer¬ 
tain Mortgage made and delivered by said Railroad Com¬ 
pany on the 1st day of July A. D. 1880, to said United Statds 
Trust Company of New York, Trustee for the Bondholders 
under said Mortgage. This release is made in con}- 

115 pliance with Article Three (3) of said Mortgage. 

In Witness Whereof, The United States Tru$t 
Company of New York has caused its corporate seal to be 
affixed hereto and these presents to be signed by its Presi- 
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dent and attested by its Secretary, this 10th day of Feby. 
A. D. 1886. 

United States Tbust Co. 
of New York, 

Trustee . 

John A. Stewart, 

[seal.] President 

Attest: 

H. L. Thornell. 

State of New York, 

City and County of New York , ss; 

On the 11th day of February A. D. One Thousand, Eight 
Hundred and Eighty-six, before me Jacob Seligman, Notary 
Public in and for the County of New York, State of New 
York, duly commissioned and sworn, personally appeared 
Henry C. Nutt, Edward W. Kinsley, and John A. Stewart, 
personally known to me to be the individuals described in 
and who executed the foregoing instruments, who acknowl¬ 
edged that they executed the same freely and voluntarily 
and for the uses and purposes therein mentioned. 

In Witness Whereof, I have hereunto set my hand and 
affixed my official seal the day and year in this certificate 
first above written. 

Jacob Seligman, 

[seal.] Notary Public , 

City and County of New York. 

• • • • • • • 
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117 Filed May 24, 1949. Harry M. Hall, Clerk 

Exhibit 2 

United States Trust Company of New York 
45 & 47 Wall Street 

August 15th, 1894, 

John A. Stewart, President. 

James S. Clark, 2nd Vice Pres. 

H. L. Thornell, Secretary. 

L. G. Hampton, Asst. Secretary. 

T. W. Lillie, Esq., 

35 Wall St., City. 

Dear Sir: 

I return herewith the memorandum statement issued t»y 
this Company showing the amounts received to the credit 
of John A. Stewart, Trustee, for the Atlantic & Pacific bond¬ 
holders from the Aztec Land and Cattle Company, Limited, 
aggregating $500,000. This amount was used, so far |as 
necessary, in paying maturing coupons from the Atlantic & 
Pacific R. R. Co.’s Western Division First Mortgage 6s, dhe 
January 1st, 1885. 

Trusting this letter will put the matter in the shape you 
desire, I remain, 

Very truly, 

H. L. Thornell, 

Secretary. 
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118 New York, Aug. 13, 1885. 

Credits to John A. Stewart, Trustee, Atlantic & Pacific 
R. R. Co. from Aztec Land & Cattle Co. 

In account with United States Trust Company of New York 


1884 

Dec. 27. By Cash. 300,000 

Dec. 30. By Cash. 48,000 

Dec. 31. By Cash. 138,000 

Jany. 2. By Cash. 1,500 

Jany. 26. By Cash. 4,000 

Jany. 27. By Cash. 8,500 


$500,000 


Exhibit 3 

121 This Indenture, Made this seventh day of Novem¬ 
ber A. D. 1905, between the Santa Fe Pacific Rail¬ 
road Company, a corporation duly incorporated under an 
Act of Congress approved March 3, 1897, party of the first 
part, and the Aztec Land and Cattle Company, Limited, a 
corporation existing under the laws of the State of New 
York, party of the second part, Witnesseth, That: 

Whereas, by a contract in writing dated the third day of 
February, 1886, the Atlantic and Pacific Railroad Company 
sold to the Aztec Land and Cattle Company, Limited, all of 
the odd numbered sections within certain exterior bound¬ 
aries therein described, estimated to contain one million 
and fifty eight thousand, five hundred and sixty acres 
(1,058,560) for fifty cents per acre, upon the terms and con¬ 
ditions contained in said contract; and 

Whereas, the said Aztec Land and Cattle Company, 
Limited, paid to the said Atlantic and Pacific Railroad 
Company five hundred thousand dollars ($500,000) that 
amount being the full consideration for one million acres; 
and 

Whereas, the said Atlantic and Pacific Railroad Company 
on the 12th day of May, 1886, and on the 25th day of May, 
1894, conveyed to the said Aztec Land and Cattle Company, 











57 


Limited, by good and sufficient deeds, five hundred 
seventy-six thousand, seven hundred and one acres 
ninety-one hundredths of an acre (576,701.91) of said 
sold by said Atlantic and Pacific Railroad 
122 to said Aztec Land and Cattle Company, Limited; 
and 

Whereas, under said contract the Aztec Land and Cattle 
Company, Limited, is entitled to receive a conveyance of 
four hundred and twenty-three thousand, two hundred and 
ninety-eight acres and nine hundredths of an acre (423,- 
298.09) of said land; and 

Whereas, the Santa Fe Pacific Railroad Company lias 
acquired the title and interest of the Atlantic and Pacific 
Railroad Company in the remainder of the lands heretofore 
unconveyed and hereinafter described: 

Now, Therefore, the said Santa Fe Pacific Railroad Com¬ 
pany, for and in consideration of the sum of one dollar, the 
receipt whereof is hereby acknowledged, does hereby |re- 
mise, release and quitclaim unto the said Aztec Land and 
Cattle Company, Limited, all its right, title and interest in 
and to the following described lands, situate in the counties 
of Navajo and Coconino, in the Territory of Arizona to vjit: 

130 The lands above described contain four hundred 
and twenty-three thousand, two hundred and seventy 
acres and thirty-five hundredths of an acre (423,270.35), 
more or less, but such acreage is not guaranteed by sjjdd 
grantor, and this deed shall not be construed as an assump¬ 
tion by said grantor of the aforesaid contract of sale betwejen 
said Atlantic and Pacific Railroad Company and said Aztec 
Land and Cattle Company, Limited, dated February 3td, 
1886, or of any obligations therein contained. 

To Have and to Hold the said premises unto the said 
party of the second part, its successors and assigns, forever. 

In Witness Whereof, the said Santa Fe Pacific Railroad 
Company, party of the first part, has caused this deed to be 
signed by its President and attested by its Secretary, ajid 
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its seal to be duly affixed the day and year first above 
written. 

Santa Fe Pacific Railboad Company, 
By E. P. Ripley, 

President. 


Attest: 

h. C. Deming, 

Secretary. 

• ••••• • 

134 Filed May 24,1949, Harry H. Hull, Clerk 

Exhibit 4 
Release 

Santa Fe Pacific Railroad Company, a corporation or¬ 
ganized and existing by virtue of an Act of Congress ap¬ 
proved March 3,1897 (29 Stat. 622), with office and princi¬ 
pal place of business at New York, in the State of New 
York, hereby, in accordance with section 321 of Part II 
of Title HI of the Transportation Act of 1940, and the 
rules and regulations issued thereunder by the Secretary 
of the Interior, relinquishes, remises and quitclaims to the 
United States of America any and all claims of whatever 
description to lands, interests therein, compensation or re¬ 
imbursement therefor on account of lands or interests 
granted, claimed to have been granted, or claimed should 
have been granted by any act of the Congress to Santa Fe 
Pacific Railroad Company or to any predecessor in interest 
in aid of the construction of any portion of its railroad. 

This release does not embrace the rights of way or station 
grounds of this company, lands sold by the company to 
innocent purchasers for value prior to September 18, 1940, 
lands embraced in selections made by the company and 
approved by the Secretary of the Interior prior to Septem¬ 
ber 18,1940, or lands which have been patented or certified 
to the company or any predecessor in interest in aid of the 
construction of its railroad. 
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In Witness Whereof, Santa Fe Pacific Railroad Company 
has caused this Release to be signed in its corporate naihe 
and acknowledged or proved by its President and its corpo¬ 
rate seal to be hereunto affixed and the same to be attested 
by the signature of its Secretary, this 17th day of Decem¬ 


ber, 1940. 


[seal.] 


Santa Fe Pacific Railroad Company,! 
By E. J. Engel, 

Its President. 


Attest: 

R. M. Hogin, 

Its Secretary. 


• •••••• 


Issuance of Patents for Lands Sold to Innocent Purchases 
for Value by Certain Railroad Carriers 

United States Dep artment of the Interior 
General Land Office 
Washington 

I 

Sec. 273.68 Statutory authority. Subsection (b) of Sec¬ 
tion 321, Part II, Title III, of the Transportation Act df 
1940, approved on September 18, 1940 (54 Stat. 954), au¬ 
thorizes the issuance of patents for the benefit of certain 
innocent purchasers for value of land grant lands from rail¬ 
road carriers which have released their land grant claims. 

Sec. 273.69 Lands for which applications may be mad 4 . 
Subsection (b) of Section 321, Part II, Title III, of thfe 
Transportation Act of 1940 provides that in the case of ^ 
railroad carrier, or a predecessor, which received a lan<ji 
grant to aid in the construction of any part of its railroac^, 


136 Filed May 24, 1949, Harry M. Hull, Clerk 

Exhibit 5 
Circular No. 1500 
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the laws relating to compensation for certain Government 
transportation services shall continue to apply as though 
subsection (a) of Section 321 had not been enacted unless 
the carrier shall file on or before September 18, 1941, with 
the Secretary of the Interior, in the form and manner pre¬ 
scribed by him, a release of any claim it may have to lands, 
interests in lands, compensation, or reimbursement on ac¬ 
count of lands or interests in lands so granted, claimed 
to have been granted or claimed should have been granted. 
Section 321 provides further that nothing therein shall be 
construed as preventing the issuance of patents confirm¬ 
ing the title to such uncertified or unpatented lands 
137 as the Secretary of the Interior shall find have been 
sold prior to September 18, 1940, to innocent pur¬ 
chasers for value. Subsection (b) of Section 321 authoriz¬ 
ing the issuance of such patents is not an enlargement of 
the grants, and does not extend them to lands not already 
covered thereby and, therefore, has no application to lands 
which for various reasons, such as mineral character, prior 
grants, withdrawals, reservations, or appropriation, were 
not subject to the grants. It does apply, however, to lands 
selected under remedial or lieu acts supplemental to the 
original grants as well as to primary and indemnity lands. 
Classification under Section 7 of the Taylor Grazing Act of 
June 28, 1934 (48 Stat. 1269), as amended by the act of 
June 26, 1936 (49 Stat. 1976; 43 U. S. C. Sup. 315 f), will 
not be required where the sold land is such as the company 
was authorized by law to select. 

Sec. 273.70 Applications. Application, and supporting 
evidence, must be filed by the carrier in the proper District 
Land Office, accompanied by the fees and commissions re¬ 
quired in connection with railroad-grant listings and selec¬ 
tions. The application should state that it is filed under the 
railroad land grant act involved, properly cited, and subsec¬ 
tion (b) of Section 321, Part II, Title III of the Transporta¬ 
tion Act of 1940, approved September 18, 1940 (54 Stat. 
954). The application must be supported by a showing that 
the land is of the character which would pass under the 
grant involved, and was not by some superior or prior claim, 




withdrawal, reservation, or other reason, excluded 


from 


the operation of the grant. Full details of the alleged sale 
must be furnished, such as dates, the terms thereof, the 
estate involved, consideration, parties, amounts and dates 
of payments made, and amounts due, if any, description of 
the land, and transfers of title. The use, occupancy and 
cultivation of the land and the improvements placed 
138 thereon by the alleged purchaser should be described. 

All statements should be in affidavit form, duty cor¬ 
roborated. Available documentary evidence, including the 
contract or deed, should be filed, which may be authenticated 
copies of the originals. An abstract of title may be rjieces- 
sary, dependent upon the circumstances of the particular 
case. No application for a patent under this act wjll be 
favorably considered unless it be shown that the allege4 pur¬ 
chaser is entitled forthwith to the estate and interest trans¬ 
ferred by such patent. Evidence of a recorded de^d of 
conveyance from the carrier to the purchaser may be re¬ 
quired. Where the company has on file an application in 
which the sold land is embraced, it need not file a new 
application, but may file a request for amendment of the 
pending application to come under the Transportation Act 
of 1940, together with the showing, supra, required ds to 
the bona fide sale. 

Sec. 273.71 Action by registers. The Registers, after as¬ 
signing serial numbers to the applications and making Rota¬ 
tions thereof on their records, will forward all such applica¬ 
tions, and the supporting evidence, to the General Land 
Office, with their current returns, making a brief statement 
in each case concerning the status of the land according 
to their records. 

Sec. 273.72 Publication of notice. The Commissioner of 
the General Land Office will authorize the Register to direct 
the publication of notice of the application. The noticp will 
be published at the carrier’s expense in a newspaper of gen¬ 
eral circulation in the vicinity of the land. If a daily News¬ 
paper be designated, the notice should be published in the 
Wednesday issue for five consecutive weeks; if weekly, for 
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five consecutive issues; and if semi-weekly, in either issue 
for five consecutive weeks. The carrier must furnish evi¬ 
dence of such publication in due course. The Register 
139 will keep the notice posted in his office during the 
entire period of the publication. Notice need not be 
published, in case of amendment of a pending application, 
where publication has already been had. 

Sec. 273.73 Surveying and conveyance fees. The carrier 
must pay the cost of the survey of the land, paying also one- 
half the cost of any segregation survey in accordance with 
the laws and regulations pertaining to the survey and 
patenting of railroad lands. See 43 U. S. C. 881 et seq.; 
also 43 CFR 216.15 and 273.60. 

Sec. 273.74 Patents. If all be found regular and in con¬ 
formity with the governing law and regulations, the Com¬ 
missioner of the General Land Office will cause a patent to be 
issued in the name of the grantee under the railroad grant, 
the carrier paying the customary fees for the writing and 
issuance of a patent pursuant to a railroad land grant, 
before any patent is issued, however, a clear list embracing 
the lands will be submitted to the Secretary of the Interior. 

A final decision by the Commissioner of the General Land 
Office denying such an application for a patent will be sub¬ 
ject to a right of appeal in accordance with the Rules of 
Practice. 

(Sgd.) Feed W. Johnson, 

Commissioner. 

Approved: December 10, 1941. 

(Sgd.) Oscar L. Chapman, 

Assistant Secretary. 

These regulations are issued under the authority con¬ 
tained in R. S. 453, 2478; 43 U. S. C. 2, 1201. 
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Copy 
Exhibit 6 

United States Department of the Interior 
General Land Office, Washington 

Decision 

Apr. 8,1943. 

Atlantic and Pacific Railroad Company, Santa Fe Pa¬ 
cific Railroad Company, Aztec Land and Cattle Com¬ 
pany, Limited 

Patent under Transportation Act of 1940 j 
Phoenix 080632 “F” 

Application Rejected 

On December 18,1940, the Santa Fe Pacific Railroad Com¬ 
pany, owner, in conformity with the provisions of the act bf 
March 3, 1897 (29 Stat. 622), of the land grant made to the 
Atlantic and Pacific Railroad Company by the act of July 
27, 1866 (14 Stat. 292), together with The Atchison, Topeka 
and Santa Fe Railroad Company, operator of the line of 
railroad, filed releases of further claims to lands under the 
grant, in accordance with Section 321b, Part II, Title III, 
of the Transportation Act of 1940 (54 Stat. 954), approved 
on September 18, 1940, and the regulations dated October 
10, 1940, Circular No. 1480. The releases were approved 
on March 1, 1941. 

Excepted from such releases are all patented lands, thoke 
embraced in clear lists fully and finally approved by tpe 
Secretary of the Interior to the extent that the issuance jof 
patents may be authorized by law, and those which the 
Secretary of the Interior shall find were sold by releasing 
carriers prior to September 18,1940 to innocent purchasers 
for value. 
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On June 26,1942, the Santa Fe Pacific Railroad Company 
filed application 080632 under Section 321b, supra, and the 
regulations dated December 10, 1941, Circular No. 1500, 
providing for the issuance of patents for the benefit of inno¬ 
cent purchasers prior to September 18,1940, of lands, claims 
to which have been released. It is presumed that the appli¬ 
cation is filed, also, under the provisions of the act of July 
27, 1866, supra, authorizing indemnity selections, since the 
company has no indemnity selection on file covering any of 
this land. 

The lands for which patent is sought are as follows: 


Arizona. G. and S. R. M. 


T. 13 N., R. 9 E., secs. 
T. 14 N., R. 9 E., secs. 

T. 14 N., R. 11 E., secs. 
T. 13 N., R. 12 E., secs. 

T. 14 N., R. 12 E. ( secs. 
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5, 7, 9. 

1, 3. 5. 7, 9. 11. 13. 15, 17, 19, 21, 23, 

25, 27, 29, 31, 33, 35. 

33, E l />) 35, SWJ4 (unsurveyed)- 

1, 3, 5, 7, 9, 11, 13, 15, 17, 19, 21, 23, 

25, 27, 29, 31, 33, 35. 

3, 5, 7, 9, 15, 17, 19, 21, 23, 25, 27, 
29, 31, 33, 35. 


Area 

1,862.08 acres 

10,993.07 acres 
480.00 acres 

11,802.56 acres 

10,134.32 acres 


T. 15 N., R. 12 E., secs. 31, 33. 1,458.08 acres 

T. 13 N., R. 13 E„ secs. 1, 3, 5, 7, 9, 11, 13, 15, 17, 19, 21, 23, 

25. 27, 29, 31, 33, 35. 11,849.78 acres 

T. 14 N., R. 13 E., secs. 19, 21, 29, 31, 33 . 3,439.44 acres 

T. 13 N., R. 14 E., secs. 19, 21, 23, 25, 27, 29, 31, 33, 35.... 5,736.51 acres 

T. 13 N., R. 15 E., secs. 19, 21, 23, 25, 27, 29, 31, 33. 35_ 5,717.59 acres 

T. 12 N., R. 16 E., secs. 7, 9, 11. 13, 15, 17, 19, 21, 23, 25, 27, 

29, 31, 33, 35 . 9,256.84 acres 

T. 12 N., R. 17 E., secs. 7, 9, 11, 13, 15, 17, 19, 21, 23, 25, 27, 

29, 31, 33, 35 . 8,465.20 acres 

T. 10 N., R. 20 E., secs. 1, 3, 5, 7, 9,11,13, 15,17, 19, 21, 23.. 7,469.47 acres 

T. 11 N., R. 21 E., secs. 5, 7, 9, 11. 13. 15, 17, 19, 21, 23, 25, 

27, 29, 31, 33, 35. 10,025.89 acres 


Total. 98,690.83 acres 


According to evidence furnished in support of the appli¬ 
cation, the Atlantic and Pacific Railroad Company on Feb¬ 
ruary 3, 1886, entered into a contract whereby it sold the 
above lands then unsurveyed and therefore not identified as 
hereinabove described to the Aztec Land and Cattle Com- 
pav, Limited. The applicant states that a total of 1,000,000 
acres were involved in the sale, the compensation for which, 
$500,000.00, was paid on or about February 3, 18S6. The 
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Santa Fe Pacific Railroad Company on November 7, 1905, 
quitclaimed to the Aztec Land and Cattle Company, Limited, 
all of its rights to any of the above-described lands. 

On June 20, 1887, the Atlantic and Pacific Railroad Com¬ 
pany filed its indemnity selection No. 1, Prescott, for 1,^44,- 
160 acres, under the act of July 27,1866, including all of 1 the 
lands listed in 080632. The local officers rejected the selec¬ 
tion because the lands were unsurveyed and therefore inot 
subject to selection. We affirmed the local officers on Oc¬ 
tober 3, 1887, acting on an appeal. Acting on a further 
appeal, the Department sustained our decision on Majrch 
25, 1889. On April 3, 1889, we promulgated the Depart¬ 
mental decision and cancelled the selection list in its en¬ 
tirety and closed the case. On July 9, 1893, the Depart¬ 
ment denied a motion for review. We promulgated this 
decision and finally cancelled the application on July 18, 
1893. “F” Docket 6-5804, November 25, 1912, Miscel¬ 

laneous File No. 278286. 

Unsurveyed at the time of the alleged sale in 1886 and the 
selection in 1887, all but 480 acres are now surveyed. Offi¬ 
cial survey plats of various portions were filed in the years 
1896,1918,1922, 1936, and 1939. 

All of the lands applied for are within the exterior bound¬ 
aries of the Black Mesa Forest Reserve, established by Jan 
Executive Proclamation, dated August 17, 1898, pursuant 
to Section 24 of the act of March 3,1891 (26 Stat. 1'096), npw 
the Coconino and Sitgreaves National Forests. 

142 Rights to indemnity lands under the Atlantic and 
Pacific grant are initiated by the filing of valid appli¬ 
cations, for surveyed lands timely supported by all t|he 
necessary evidence. The indemnity right is merely a privi¬ 
lege of selecting surveyed lands within certain designated 
limits in lieu of lands lost by adverse appropriation or 
otherwise within the limits of the grant in place. A selection 
of any particular indemnity lands may never be filed, t|ie 
filing of such a selection after the survey of the lands, bek|ig 
entirely a matter for the option of the grantee. 

At the time of the alleged sale in 1886 the land involved 
was unsurveyed and therefore unselectable under the graijit. 


I 
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A selection was filed in 1887 which was, as above set forth, 
finally rejected and the case closed. With respect to the 
lands alleged to have been sold in 1886, the lands being then 
nnsurveyed, it is obvious that whatever right the company 
had thereto was, at the most, only a float and attached to no 
particular tract. Sales of floating rights, or of interests 
therein, are not covered by the provision of the Trans¬ 
portation Act of 1940 authorizing the issuance of patents 
for lands sold to innocent purchasers for value by the rail¬ 
road carriers. 

Many years have passed since the alleged sale, during 
which time the lands have all been included within the 
exterior limits of national forests. Also, our records indi¬ 
cate that forest homestead entries under the act of June 11, 
1906 (34 Stat. 233, 16 U. S. C. secs. 506-509), and other ad¬ 
verse claims have been initiated for portions of the land 
applied for. 

The matter of the company’s right to these lands has 
apparently been presented now for consideration in view 
of the enactment of the provision of the Transportation Act 
pertaining to sales prior to September 18, 1940 to certain 
innocent purchasers of lands, claims to which have been 
released. The provision of the Transportation Act under 
discussion was intended to enable the releasing carriers to 
fulfill uncompleted contracts with innocent purchasers in 
good faith for the conveyance of grant lands, otherwise 
within the scope of the releases. It is not an additional 
grant or a reviver of contractual obligations which the At¬ 
lantic and Pacific Railroad Company or successors at the 
time of the release were in no position to fulfill. 

The facts alleged do not under the law and regulations 
constitute such a sale to an innocent purchaser for value as 
is protected by Section 321b and the regulations. In view 
thereof and also because of the conflicts referred to herein¬ 
above, the application, considered both under Section 321b, 
supra, and the indemnity provisions of the act of July 27, 
1866, is hereby rejected. Applicant has a right of appeal. 

( S. ) Fred W. J ohnson, 

Commissioner. 
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143 Filed May 24, 1949, Harry M. Hull, Clerk 

Exhibit 7 

United States Department of the Intebior 

Office of the Secretary 
Washington 

A. 23630. j 

January 8, 19^4 

Atlantic and Pacific Railroad Company, Santa Fe Pacific 

Railroad Company, and Aztec Land and Cattle Company, 

Ltd. 

“F” Phoenix 080632 

Application for patent under Transportation Act of lj940 
rejected. 

Affirmed. 

Appeal from the General Land Office 

j 

This is an appeal by the Santa Fe Pacific Railroad Com¬ 
pany from the decision of the Commissioner of the General 
Land Office of April 8,1943, rejecting application for patent, 
Phoenix 080632, to 98,690.83 acres of land in Navajo and 
Coconino Counties, Arizona. 

The land in question is within the exterior boundaries of 
the Black Mesa Forest Reserve established by an Executive 
proclamation, dated August 17, 1898, pursuant to section 
24 of the act of March 3, 1891 (26 Stat. 1095), now the 
Coconino and Sitgreaves National Forests, and was included 
in the indemnity limits of the grant of land to the Atlantic 
and Pacific Railroad Company under the act of July 27, 
1866 (14 Stat. 292), which was confirmed in its successoj* in 
interest, the Santa Fe Pacific Railroad Company, by [the 
act of March 3, 1897 (29 Stat. 622). 

On June 20, 1887, the Atlantic and Pacific Railroad Com- 
pany filed an indemnity selection under the act of July 27, 
1866, which included all of the land described in the pending 
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application for patent (Prescott 1), but it was rejected by 
the General Land Office because the land was unsurveyed 
and therefore not subject to selection. The Department 
upheld the Land Office decision (8 L. D. 307), and the selec¬ 
tion was finally canceled on July 18, 1893 (“F” Docket 
6-5804, November 25, 1912, Miscellaneous File No. 278286). 
No attempt to select this indemnity land has since been 
made although official surveys covering all but 480 acres of 
it were made and the official plats of the surveys were filed 
with the Land Office in 1896, 1918, 1922, 1936, and 1939. 

On December 18, 1940, the Santa Fe Pacific Railroad 
Company and the Atchison, Topeka and Santa Fe Railroad 
Company, operator of the line of railroad, filed 
144 releases of all claims arising from any land grant 
in aid of the construction of a railroad in accordance 
with section 321(b), Part II, Title III, of the Transporta¬ 
tion Act of 1940 (54 Stat. 954, 49 U. S. C. sec. 65). These 
releases excepted lands sold to innocent purchasers for 
value prior to September 18, 1940, lands embraced in selec¬ 
tions made and approved by the Secretary of the Interior 
prior to September 18, 1940, and lands already patented or 
certified to the grantee. The releases were approved on 
March 1, 1941. As required by departmental regulations 
dated October 10,1940 (43 CFR 273.61-273.67), the Santa Fe 
Pacific Railroad Company also filed a list of land and per¬ 
sons alleged to have become innocent purchasers of specific 
portions of the listed land prior to the effectiveness of the 
Transportation Act on September 18, 1940. This list 
included the lands in question and named the Aztec Land 
and Cattle Company as its purchaser. 

Thereafter, on June 26, 1942, the Santa Fe Pacific Rail¬ 
road Company filed its application for patent to the land, 
alleging that this land was sold to the Aztec Land and Cattle 
Company, Ltd., in 1886. The contract offered to support 
this allegation, dated February 3,1886, contains the promise 
of the Atlantic and Pacific Railroad Company to sell the 
Aztec Land and Cattle Company, Ltd., certain tracts of 
land located in Apache and Yavapai Counties, Territory of 
Arizona, estimated to contain approximately 1,058,560 acres 
for a consideration of $529,280, and bound the railroad to 
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obtain patents to the said land from the United States and 
to convey by warranty deed within a period of two years 
from the date of the contract. A quitclaim deed dated 
November 7,1905, offered as further evidence of the alleged 
sale, was entered into between the Santa Fe Pacific Railroad 
Company, as successor in interest to the Atlantic and Pacific 
Railroad Company, and the Aztec Land and Cattle Com¬ 
pany, Ltd. It recites that on May 12,1886, and May 25,18H, 
the Atlantic and Pacific Railroad Company conveyed to tjhe 
Aztec Land and Cattle Company, Ltd., a portion of the lan^ls 
described in the contract of February 3, 1886, amounting 
to 576,701.91 acres and that said Aztec Land and Cattle 
Company, Ltd., was entitled to receive conveyance of an 
additional 423,298.09 acres of land; and contains the Sanjta 
Fe Pacific Railroad Company’s release and quitclaim to 
the Aztec Land and Cattle Company, Ltd., for a considera¬ 
tion of $1, of all of its right, title and interest to certain laijid 
described by township, range and section, located in tjie 
counties of Navajo and Coconino, in the Territory of Ari¬ 
zona, and estimated to contain 423,270.35 acres. 

The Santa Fe Pacific Railroad Company relies upon the 
foregoing to establish its contention that the Aztec Laid 
and Cattle Company is an innocent purchaser for value of 
the land included in the application for patent within tie 
meaning of the second provision of the saving clause of 
section 321(b) of the Transportation Act of 1940 whi^h 
provides: 

. . Nothing in this section shall be construed . j. 
to prevent the issuance of patents confirming the title 
of such lands as the Secretary of the Interior sh^ll 
find have been heretofore sold by such carrier to an 
innocent purchaser for value. ...” 

145 In his decision of April 8, 1943, the Commissioner 
rejected the application on the ground that the land 
had not been ascertained and identified so that the rail¬ 
road acquired any interest in specific land which it could 
convey prior to the filing of its release and that, therefor^, 
its transferee is not protected under the saving clause off 
section 321(b) of the Transportation Act. The Commi^- 
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sioner also noted the existence of certain forest homestead 
entries and other adverse claims to the lands covered by 
the application. 

On this appeal appellant contends that the Commissioner 
erred (1) in failing to determine whether or not at the 
time of the withdrawal there were losses in the place lands 
granted to the Atlantic and Pacific Railroad Company of 
such extent that all of the indemnity land was and has since 
been required to replace these losses; (2) in failing to 
determine to what extent there are intervening or superior 
adverse claims to any of the land in question; and (3) in 
determining that appellant is not entitled to a patent under 
the provisions of the Transportation Act of 1940. 

A finding by the Commissioner that all of the indemnity 
land was required to replace losses in the place limits of 
the grant at the time of the withdrawal would be imma¬ 
terial for the reason that the right of the United States to 
withdraw the land is not in issue. The question to be 
decided concerns the effect of appellant’s voluntary re¬ 
linquishment of all claims to the land, which is in no 
way affected by the fact that the indemnity land relinquished 
did or did not exceed losses in the place lands. Likewise, 
a determination of the extent and validity of adverse claims 
in this land is not material unless and until appellant’s 
claim has otherwise been established. 

At the time of the compromise settlement between the 
Santa Fe Pacific Railroad Company and the Aztec Land 
and Cattle Company the land had not been surveyed. Most 
of the land has since been surveyed, but the railroad com¬ 
pany never exercised its right to select this land. It fol¬ 
lows that the railroad’s right to select the lands was relin¬ 
quished by the filing of the release and that neither the 
railroad nor anyone claiming through the railroad has 
any right to a patent. Santa Fe Pacific Railroad Company, 
A. 23646, decided this day. 

The decision of the Commissioner is affirmed. 

(Sgd.) OscakL. Chapman, 

Assistant Secretary . 
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146 United States Department of the Interior 

I 

Office of the Secretary 

Washington 
A. 23646 

January 8, 19ji4 

i 

The Atlantic and Pacific Railroad Company, The SAnta 

Pe Pacific Railroad Company, and The Greene Ca|ttle 

Company, Incorporated 

I 

“F” Phoenix 080785 

Application for patent under Transportation Act of }.940 
rejected. 

Affirmed. 

i 

Appeal from the General Land Office 

This is an appeal by the Santa Fe Pacific Railroad Com¬ 
pany from the decision of the Commissioner of the General 
Land Office of May 8, 1943, rejecting its application | for 
patent, Phoenix 080785, covering 3,014.5 acres of land in 
Secs. 3, 5, 7, 9 and 11, T. 17 N., R. 9 W., G. & S. R. B. & M., 
in Yavapai County, Arizona. 

In the act of July 27, 1866 (14 Stat. 292), Congress au¬ 
thorized the Atlantic and Pacific Railroad Company to 
build a railroad from Springfield, Missouri, to the Pacific 
Coast. To aid in the construction of the railroadj it 
granted to the company every odd-numbered section of 
land in a strip 40 miles wide on either side of the road hnd 
gave the company a right to indemnify itself for looses 
in these lands occasioned by appropriation of settlers, 1 by 
selecting odd-numbered sections within a strip 10 mjles 
wide outside of each of the 40-mile strips. Pursuant to this 
act, the Atlantic and Pacific Railroad Company built a rail¬ 
road from Springfield, Missouri, to the east boundaryj of 
California. From time to time as the work progressed, 
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the Company filed its selections of inde mni ty land in states 
where the road had been built and losses in the specifically 
granted or place lands had been ascertained. In 1897, 
it filed a selection list for indemnity land in Arizona 
which included the land described in the pending applica¬ 
tion for patent (Prescott 1). The local land officers re¬ 
jected this selection on the ground that the land was not 
subject to selection because it was still unsurveyed. The 
General Land Office affirmed the local officers and the De¬ 
partment sustained its decision in 1889. In 1893, the Depart¬ 
ment denied a motion for review and the General Land 
Office canceled the selection (F-Docket 6-5804, November 
25, 1912, Miscellaneous File No. 278286). No further at¬ 
tempt was ever made to select this land although 
147 an official survey was made in 1938 and the official 
plat was approved on April 30, 1940, and filed on 
December 10,1940. 

On December 18, 1940, the Santa Fe Pacific Railroad 
Company, purchaser of the property of the Atlantic and 
Pacific Railroad Company at foreclosure sale and owner of 
the land grant of that company under the act of March 3, 
1897 (29 Stat. 622), filed a release in accordance with sec¬ 
tion 321(b), Part II, Title III of the Transportation Act of 
1940 (54 Stat. 954, 49 U. S. C. sec. 65), and departmental 
regulations dated October 10, 1940 (43 CFR 273.61-273.67). 
The release relinquished, remised and quitclaimed to the 
United States 

“. . . any and all claims of whatever descrip¬ 

tion to lands, interests therein, compensation or reim¬ 
bursement therefor on account of lands or interests 
granted, claimed to have been granted, or claimed 
should have been granted by any act of the Congress 
to Santa Fe Pacific Railroad Company or to any pre¬ 
decessor in interest in aid of the construction of any 
portion of its railroad . . .” 

It excepted: 

. . lands sold by the company to innocent 

purchasers for value prior to September 18,1940, lands 
embraced in selections made by the company and ap- 
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proved by the Secretary of the Interior prior to Sep¬ 
tember 18, 1940, or lands which have been patejnted 
or certified to the company or any predecessor in inter¬ 
est in aid of the construction of its railroad .’’ 

At the same time, the Santa Fe Pacific Railroad Com¬ 
pany filed a list of persons alleged to be innocent purchasers 
for value to whom it had sold unpatented lands within 
the limits of the grant prior to September 18, 1940, when 
the Transportation Act became effective. This list inch|ded 
the Greene Cattle Company, Incorporated, now alleged to 
be the purchaser of the land covered by the pending appli¬ 
cation for patent. The release was approved March 1,1941. 

On March 3, 1943, under regulations dated December 10, 
1941 (43 CFR 273.68-273.74), the Santa Fe Pacific Railroad 
Company filed an application for patent on behalf of the 
Greene Cattle Company, Incorporated, claiming the r^ght 
to a patent to five sections of land in Yavapai County, Ari¬ 
zona, under the innocent purchaser provision of the saying 
clause of section 321(b), Part II, Title III of the Transpor¬ 
tation Act of 1940. | 

The application alleges that at various times between 
January 1, 1886, and January 1, 1896, the Atlantic &nd 
Pacific Railroad Company contracted to sell a portion of jthe 
land included in the grant of 1866, to E. B. Perrin, and that 
the company and C. "W. Smith, Receiver, convened 
148 the land involved in this appeal, together with other 
land, to E. B. Perrin and Robert Perrin by deed of 
October 15, 1S96. The deed, which appears in the abstract 
of title accompanying the application, is written evidence 
of a compromise of the contract rights of the parties where¬ 
by the railroad company purported to convey 39,667,86 
acres in Yavapai County to the Perrins, with certain reser¬ 
vations, and E. B. Perrin and Robert Perrin reconvened 
to the Receiver certain lands in Coconino County, which 
the railroad company had inadvertently conveyed to them 
as part performance of its contract obligations. This in¬ 
strument describes the land conveyed to the Perrins by 
section, township and range, but recites that a portion |of 
the land is within the indemnity limits of the grant to the 
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Atlantic and Pacific Railroad Company and that it was 
then unsurveyed. 

In 1917, Robert Perrin quitclaimed his interest in the 
land purchased from the Atlantic and Pacific Railroad 
Company to E. B. Perrin. In August and September, 1934, 
after the death of E. B. Perrin, the widow, the surviving 
children of E. B. Perrin, and Perrin Properties, Incorpo¬ 
rated, executed quitclaim deeds of the land described in 
the pending application and other lands, to the Security- 
First National Bank of Los Angeles. On January 30, 1941, 
the bank quitclaimed these and other lands to the Greene 
Cattle Company, Incorporated, for a consideration of “$10 
and other good and valuable things.’’ The land was in¬ 
cluded in the general withdrawal by Executive order of 
November 26, 1934, and was subsequently leased to the 
Greene Cattle Company, Incorporated (Phoenix 078834), 
under the Taylor Grazing Act (48 Stat. 1269, 43 U. S. C. sec. 
315). 

In section 321(a) of Part II, Title III of the Transpor¬ 
tation Act of 1940, the land grant railroad companies were 
permitted to charge the United States full commercial rates 
for transportation of passengers or freight, with certain 
specified exceptions, instead of 50 percent of the regular 
rates previously charged, but as a condition precedent to 
the effectiveness of this provision the railroads were re¬ 
quired to file a release of all claims arising under the land 
grants. Section 321(b) provides: 

“If any carrier by railroad furnishing such trans¬ 
portation, or any predecessor in interest, shall have 
received a grant of lands from the United States to 
aid in the construction of any part of the railroad oper¬ 
ated by it, the provisions of law with respect to com¬ 
pensation for such transportation shall continue to 
apply to such transportation as though subsection (a) 
of this section had not been enacted until such carrier 
shall file with the Secretary of the Interior, in the form 
and manner prescribed by him, a release of any claim 
it may have against the United States to lands, inter¬ 
ests in lands, compensation, or reimbursement on ac¬ 
count of lands or interests in lands which have been 
granted, claimed to have been granted, or which it is 
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claimed should have been granted to such carrier dr 
any such predecessor in interest under any grant jfco 
such carrier or such predecessor in interest as afore¬ 
said. Such release must be filed within one year frojn 
September 18,1940. . . .” (54 Stat. 954,49 U. S. C. 
sec. 65.) 

149 Then follows a saving clause which provides that: 

“. . . Nothing in this section shall be construed 
as requiring any carrier to reconvey to the United 
States lands which have been heretofore patented or 
certified to it, or to prevent the issuance of patents 
confirming the title to such lands as the Secretary of 
the Interior shall find have been heretofore sold by 
any such carrier to an innocent purchaser for valuje 
or as preventing the issuance of patents to lands liste^I 
or selected by such carrier, which listing or selection 
has heretofore been fully and finally approved by the 
Secretary of the Interior to the extent that the issu¬ 
ance of such patents may be authorized by law.” 

We think it clear that Congress intended by the saving 
clause merely to assure the survival, despite the filing ojf 
a release pursuant to the statute, among other things, of 
any theretofore existing authority in the Secretary to issue 
patents confirming the title to such lands as he shall find 
have been sold by a carrier to an innocent purchaser for 
value. The language of the clause in this respect permits 
no other meaning. “Nothing in this section,” says the 
clause is “to prevent the issuance” of such a patent. Thq 
words obviously did not create a duty on the part of th^ 
Secretary to issue a patent, or a right in the carriers to rej- 
ceive one, if, this statute apart, neither the duty nor th^ 
right existed. Moreover, since the Transportation Act 
grants to the railroad companies the privilege of im¬ 
posing a 50 percent increase in freight rates payable by the 
United States, subject to compliance with the conditioni 
precedent of releasing all claims under the land grants,) 
it is in substance a granting act and as such is subject to the, 
well-recognized rule that grants of the sovereign should 
be strictly construed in favor of the grantor. Umted States\ 
v. Butte A. & P. By. Co., 38 F. (2d) 871,873. 
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In its decisions construing the railroad land grants, the 
Supreme Court has repeatedly held that the Congressional 
grant of the odd-numbered sections of land within a belt 
extending for a designated number of miles on either side 
of a railroad to be built in the future, constitutes an offer 
which ripens into a contract when the railroad company 
indicates its acceptance by filing a map of location show¬ 
ing the route of the road ( Burke v. Southern Pacific R. R. 
Co., 234 IT. S. 669, 680; United States v. Northern Pac. Ry. 
Co., 256 U. S. 51, 64; Southern Pacific Co. v. United States, 
307 U. S. 393, 396; United States v. Northern Pacific Ry. 
Co., 311 U. S. 317, 330), and that by filing the map of loca¬ 
tion the railroad acquires an estate in the specifically 
granted land which relates back to the date of the granting 
act. Wisconsin Railroad Co. v. Price County, 133 U. S. 
496; Deseret Salt Co. v. Tarpey, 142 IT. S. 241; Howard v. 
Perrin, 200 U. S. 71; Weyerhaeuser v. Hoyt, 219 IT. S. 380. 
But the right to select additional sections of land to replace 
losses in the land specifically granted becomes an estate 
in land only when the fact of loss in the place limits of the 
grant has been ascertained and the right to select indemnity 
land has been exercised. United States v. Anderson, 194 
U. S. 394; Payne v. Central Pacific Ry. Co., 225 U. S. 228. 
The courts have consistently held that a grantee has no 
estate in indemnity land prior to its selection of 
150 specific sections of such land. In United States v. 

Southern Pac. R. R. Co., 223 U. S. 565, 570, Justice 
Holmes said: 

“An indemnity grant, like the residuary clause in a 
wall contemplates the uncertain and looks to the future. 
What a railroad company is to be indemnified for may 
be fixed as of the moment of the grant, but what it 
may elect when its right to indemnity is determined 
depends on the state of the lands selected at the moment 
of choice. Of course the railroad is limited in choos¬ 
ing by the terms of the indemnity grant, but the so- 
called grant is rather to be described as a power. 
Ordinarily no color of title is gained until the power 
is exercised . . .” 
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In Northern P. R. Co. v. Lane, 46 App. D. C. 434, 439, the 
court quoted this statement and added that “The right 
of selection of indemnity lands is in the nature of a grant 
of power conferred by statute and dependent upon a futiire 
contingency. ’’ And in Payne v. Central Pac. Ry. Co., ^55 
U. S. 228, 237, the court held that the rights of a grantee 
to indemnity lands are 11 rights which became vested by its 
selection of those lands. ’ ’ 


The right of the grantee in indemnity lands prior to 
selection has also been described as “only a float” wh^ch 
attaches to no specific lands until the selection is actually 
made ( Ryan v. Railroad Company, 99 U. S. 382, 386; Cedar 
Rapids, etc., Railroad v. Herring, 110 U. S. 27, 39), or as a 
right to no land capable of identification by any principles 
of law or rules of measurement. Kansas Pacific Railroad 
Company v. Atchison, Topeka & Santa Fe Railroad Com¬ 
pany, 112 U. S. 414, 421. “The reason for this is that, as 
no vested right can attach to the lands in place * * * 

until these sections are ascertained and identified by a 
legal location of the fine of the road, so in regard to {he 
lands to be selected within a still larger limit, their identi¬ 
fication cannot be known until the selection is made.” St. 
Paul Railroad v. Winona Railroad, 112 U. S. 720, 731, 732; 
Southern Pacific Railroad Co. v. Bell, 183 U. S. 675, 682, 
Because indemnity lands are incapable of identification 
until selection is made and approved, they remain the prop¬ 
erty of the United States. It is true that the Government 


is bound by its promise to give its grantee indemnity laijds 
in lieu of those specifically granted, but that promise passes 
no legal title, and, until it is executed, creates in the gran¬ 
tee no legal interest in land entitled to recognition or pro¬ 
tection. Wisconsin Railroad Co. v. Price County, 133 U.j S. 
496, 512; Southern Pacific Railroad Company, 53 I. D. 211, 
213. 

The record in this case discloses that the Atlantic and 
Pacific Railroad Company made one attempt to exercise 
its right to select the land included in the pending applica¬ 
tion. This attempt was unsuccessful because the land had 
not been surveyed and the specific sections to which it might 


I 
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be entitled could not be identified. But because it bad the 
right to select odd-numbered sections within the indemnity 
limits of the grant, in the deed to the Perrins the 
151 Atlantic and Pacific Railroad Company actually in¬ 
serted a legal description of certain odd-numbered 
sections of land. This was a fictitious description because 
these subdivisions had not been established by survey. A 
survey of public land does not identify the legal subdivi¬ 
sions by which the land is to be known thereafter; it creates 
them. Sawyer v. Gray, 205 Fed. 160, 163; Cox v. Hart, 260 
U. S. 427, 436; United States v. Northern Pacific Ry. Co., 
311 U. S. 317, 344. The Atlantic and Pacific Railroad Com¬ 
pany had not acquired any estate in the indemnity land 
which it purported to convey to the Perrins because of its 
failure to perfect its inchoate right to indemnity land by 
selecting specfic land to which that right could attach. The 
deed may have been effective as a contract to convey (Mis¬ 
souri, Kansas and Texas Railway Company v. Kansas Pa¬ 
cific Railway Company, 97 IT. S. 491, 497; United States v. 
Southern Pacific Railroad, 146 U. S. 570, 598) or as an as¬ 
signment of benefits which would accrue if and when the 
right to select should be exercised. But the deed actually 
conveyed nothing to the Perrins. 

The Santa Fe Pacific Railroad Company made no at¬ 
tempt to exercise the right to select the land in controversy 
after it acquired the rights of the Atlantic and Pacific Rail¬ 
road Company. Almost 50 years later, it voluntarily relin¬ 
quished all claims arising out of any land grant to itself 
or its predecessor in interest pursuant to the provisions 
of the Transportation Act. Whatever right to select 
indemnity lands may have theretofore existed was extin¬ 
guished by the filing of the release. In the absence of a 
selection of surveyed lands before the filing of the release, 
no right to a patent to any indemnity lands existed and 
title remained in the United States. Hence, we do not see 
how the railroad or anyone claiming through the railroad, 
can be aided by a provision that nothing in the statute shall 
prevent the “issuance of patents confirming the title ’' to 
lands “sold” by the railroad to an innocent purchaser. 
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Cf. Chapman & Dewey v. St. Freunds, 232 U. S. 186, 198. 

Appellant seeks to avoid the effect of its failure to select 
the land for which patent is sought on the basis of United 
States v. Northern Pac. Ry. Co., 256 U. S. 51, and United 
States v. Northern Pac. Ry. Co., 311 U. S. 317. It argues 
that these decisions expressly recognize that a railroad 
company has a vested right to indemnity lands even in tjhe 
absence of selection if there is a deficiency in the pldce 
lands of such magnitude that all of the indemnity land! is 
required to replace the loss. These decisions do not sustain 
appellant’s contention, even if the facts upon which their 
applicability depends, are assumed. In the first Northern 
Pacific case, the specific question at issue assumed the exist¬ 
ence of losses in the place limits of the grant to the railrojad 
company which equaled or exceeded the available indemnjty 
land and required the court to determine whether or hot 
under such circumstances a withdrawal of indemnity laind 
by the United States could defeat the rights of the rail¬ 
road company. The Supreme Court held that even though 
the grantee has not perfected its right to indemnity land 
by exercising the right of selection, the United States inky 
not render itself unable to perform the known obligations 
of its contract with the railroad and directed that the ques¬ 
tion of deficiency be determined in the Land Office 
152 since the United States is free to withdraw lajid 
within the indemnity limits of a railroad grant jat 
any time until it is established that all of this land is need|ed 
to replace losses in the place limits of a grant. In the latjer 
Northern Pacific case, the court summarized the ruling 
in the earlier case as requiring “the Government to refrain 
from any action which would deprive the company of its 
right of selection in accordance with the terms of the 
grant.” (At page 346.) The court expressly recognized 
that specific sections of land do not exist until a survey h^s 
been made and that indemnity lands are not identified so 
that any right attaches thereto until selection has be<pn 
made (at pages 344, 329). In neither case, nor in any othbr 
case, has the court recognized that a grantee’s right ^o 
select indemnity land constitutes an estate in land. Nbr 
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did they involve any such voluntary release by the grantee 
of its claims as does this case. It follows that appellant’s 
claim is not aided by the Northern Pacific decisions. 

In any event, the receiver’s deed of 1896 recites that a 
portion of the land described therein, which was within 
the indemnity limits of the grant, was unsurveved. This 
was sufficient to indicate that the Atlantic and Pacific Rail¬ 
road Company had no title to the unsurveyed land and to 
require the Perrins to make inquiry as to the nature of 
its right in all the land described in the deed. Brush v. 
Ware, 40 U. S. 93. Inquiry of the General Land Office 
would have disclosed that all of the land described in the 
application for patent was unsurveyed; that the Atlantic 
and Pacific Railroad Company had not perfected its right 
to indemnity land by selecting this land; and that, conse¬ 
quently, it had no title to any of the land described in the 
deed. The Greene Cattle Company, Incorporated, is charged 
with notice of all defects in title revealed or suggested by 
the recitals in the deeds in the chain of title upon which 
it relies. Oliver v. Piatt, 44 U. S. 333; Cordova v. Hood, 
84 U. S. 1; Maury v. Jones, 25 P. (2d) 412. Because the 
Greene Cattle Company, Incorporated, and its predecessors 
in the chain of title upon which its rights are predicated, 
were charged with notice of the Atlantic and Pacific Rail¬ 
road Company’s want of title they cannot be regarded 
as innocent purchasers. Hence, the saving clause is for 
that reason alone not applicable. 

Because of the views herein expressed, it is unnecessary 
to consider other possible grounds for concluding that the 
Greene Cattle Company, Incorporated, is not an innocent 
purchaser for value. 

The decision of the Commissioner is affirmed. 

(Sgd.) Oscar L. Chapmax, 

Assistant Secretary . 
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153 Filed May 24,1949, Harry M. Hull, Clerk 

Exhibit 8 

United States Department of the Interior 
Office of the Secretary 
Washington 

A. 23630 
A. 23646 

February 8, 1944. 

Atlantic and Pacific Railroad Company, Santa Fe Pa¬ 
cific Railroad Company, Aztec Land and Cattle Com¬ 
pany, Limited, Greene Cattle Company, Inc. 

“F” Phoenix 080632, 080785 

i 

Application for patent under Transportation Act of 1940 
rejected. 

Motion denied. 

Motion for Rehearing 


On January 8, 1944, this Department affirmed the deci¬ 
sions of the Commissioner of the General Land Office, re¬ 
jecting the Santa Fe Pacific Railroad Company’s applica¬ 
tions, Phoenix 080632 and 080785, for patent to certain 
odd-numbered sections of land in Yavapai, Navajo and 
Coconino Counties, Arizona, on the ground that the com¬ 
pany had relinquished its rights to such lands by filing a 
release of all claims to land under any grant in aid of ihe 
construction of a railroad pursuant to section 321(b) of ihe 
Transportation Act of 1940. The Santa Fe Company ijias 
filed motions for rehearing, alleging that the decisions of 


January 8, 1944, are based upon vital errors which deprive 
the company and those who claim through it of vested 
rights to the land in question, and argues that the Depart¬ 
ment erred in determining that it had no vested right in 
the land in question and that its right was not preserved 
by the saving clause of the release. 




82 


The Santa Fe Company’s claim to patent is based upon 
its right to select indemnity lands pursuant to the land 
grant to the Atlantic and Pacific Railroad company of 
July 27, 1866 (14 Stat. 292), which was confirmed in the 
Santa Fe Pacific Railroad Company by act of March 3, 
1897 (29 Stat 622). The Santa Fe Company’s right to 
select the land involved in these appeals as indemnity land 
prior to the filing of its release is conceded, but the record 
shows that no selection was ever made. On December 18, 
1940, the Santa Fe Company filed a release of all claims 
to land arising from any grant of land by any act of Con¬ 
gress to itself or to any predecessor in interest in aid of the 
construction of any portion of its railroad. This release, 
in harmony with the provisions of the saving clause of sec¬ 
tion 321(b) of the Transportation Act of 1940, ex- 
154 cepted only lands sold to innocent purchasers for 
value prior to September 18, 1940, lands embraced 
in selections made by the company and approved by the 
Secretary of the Interior prior to September 18, 1940, and 
lands certified or patented to the company. The decisions 
of January 8, 1944, held that in the absence of selection 
the company in any event had no estate in land which was 
excepted from the release. 

In its motions for rehearing, the Santa Fe Company con¬ 
cedes that it has no estate in the land for which patent is 
sought in these words: 

“ . . . It is true that the right of indemnity selec¬ 
tion is not an estate in land, that prior to a valid selec¬ 
tion of particular lands the rights of others may attach, 
that even as against the United States the right of the 
grantee to particular lands ordinarily does not attach 
until a selection is made, and that title to the lands 
available for indemnity and subject to selection re¬ 
mains in the United States until valid selections are 
made and approved. ...” 

It contends, however, that under the Northern Pacific 
cases, 1 it had a right against the United States of which 
it cannot be deprived even prior to selection if there is a 


1 United States v. Northern Pac. By. Co., 256 U. S. 51; 311 U. S. 317. 
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deficiency in the grant of such an extent that all the avail¬ 
able indemnity lands are required to satisfy this deficiency. 
This may be conceded arguendo without altering the con¬ 
clusion stated in the departmental decisions of January) 8, 
1944. Numerous decisions, which appellant recognizes, de¬ 
clare that the right to indemnity land is an inchoate ri^ht 
which can be perfected only by selection of specific sections 
of land. The Northern Pacific cases recognize this doctrijae, 
but hold that when it is known that all the available 
indemnity land is needed to replace losses in a railroad 
grant, the United States is not at liberty to dispose of tfiat 
indemnity land, even in advance of selection, thus render¬ 
ing impossible the future performance of its contract obli¬ 
gations to the grantee railroad. If such deficiency existed 
in the Santa Fe Pacific Railroad Company grant, it is ap¬ 
parent, therefore, that the United States was precluded 
from withdrawing indemnity land and defeating the Sai^ta 
Fe Company’s rights. But the United States did not de¬ 
prive the Santa Fe Company of any land. The Santa Fe 
Company voluntarily renounced all its rights to land under 
any land grant. Under the Transportation Act of 1940, 
such renunciation constitutes the consideration for the con¬ 
gressional grant of the privilege of charging the United 
States the regular rates for transportation over the com¬ 
pany’s railroad. 

It is true that the Santa Fe Company’s release recognized 
certain exceptions, but its inchoate right to select indemnity 
land was not excepted from the terms of the release for tiie 
reason that the release, in harmony with the proyi- 
155 sions of section 321(b), did not except or purport (to 
except inchoate rights to land. The language of t|ie 
release and of the statute makes this very clear. Bo^h 
refer to “lands” sold, selected or patented. There is ho 
mention of any unperfected right to acquire land. It fal¬ 
lows that by filing its release, the Santa Fe Company relin¬ 
quished its inchoate right to select indemnity land although 
in the absence of such release the United States could npt 
have disposed of the land in derogation of the company ’s 
rights. The fact that the company had previously ajt- 
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tempted to convey the land for which it now seeks a patent 
is immaterial since it had no title to the land and conld 
convey none. At most the company effected nothing more 
than a promise to sell or an assignment of the benefits to 
accrue from the exercise of its selection right. There was 
no sale of land to an innocent purchaser and the company 
cannot claim the advantage of such procedure to avoid the 
consequences of the release. 

The motions for rehearing are denied. 

(Sgd.) Oscar L. Chapman, 

Assistant Secretary. 

156 Filed May 24,1949. Harry M. Hull, Clerk 

Exhibit 9 

Deed of Special Master et al. Conveying A. & P. R. R. 

Western Division to Aldace F. Walker, R. Somers 

Hayes and Victor Morawetz 

Indenture, made this second day of June, in the one thou¬ 
sand eight hundred and ninety-seven between, 

Owen W. Morrow, as special master appointed, in the 
causes hereinafter mentioned, by the District Court of the 
second Judicial District of the Territory of New Mexico; 
the District Court of the Fourth Judicial District of the 
Territory of Arizona; the Circuit Court of the United States 
for the Southern District of California and the Circuit 
Court of the United States for the northern District of Cali¬ 
fornia, party of the first part; 

C. W. Smith as receiver of the Western Division of the 
Atlantic and Pacific Railroad Company appointed by said 
courts in the causes hereinafter mentioned, party of the 
second part: 

United States Trust Company of New York, as Trustee 
under the Western Division First Mortgage of the Atlantic 
and Pacific Railroad Company, party of the third part. 

Atlantic and Pacific Railroad Company, a corporation 
created by, and existing under the Laws of the United 
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States of America, defendant in the causes hereinafter men¬ 
tioned, party of the fourth part; and 

Aldace F. Walker, R. Somers Hayes and Victor Mora- 
wetz, all of the city of New York, parties of the fifth part. 

Whereas, the Atlantic and Pacific Railroad Company, a 
Corporation created by, and existing under, the laws of 
the United States of America, did on or about the first day 
of July, in the year one thousand eight hundred and eighty, 
execute its certain mortgage or deed of trust (herein called 
“Western Division First Mortgage”) dated on that d^y, 
whereby it conveyed to the United States Trust Cojm- 
157 pany of New York, the party of the third part hereto, 
as Trustee, the railroad, property, franchises and 
rights in said mortgage described (the same being the rail¬ 
road, property, franchises and rights hereinafter described 
and conveyed), to secure a certain issue of bonds of said 
Atlantic and Pacific Railroad Company (herein called its 
“Western Division First Mortgage bonds”), of which th^re 
were issued and outstanding on the tenth day of April, 1896, 
bonds to the aggregate amount of $16,000,000 of principal, 
besides the interest thereon; and 

Whereas, said Atlantic and Pacific Railroad Compajny 
having made default in the payment of the interest which 
became due upon said Western Division First Mortgage 
bonds, such proceedings were had in a certain cause pending 
in the District Court of the second Judicial District of the 
Territory of New Mexico, wherein said United States Trtist 
Company of New York was complainant, and said Atlantic 
and Pacific Railroad Company, The Mercantile Trust Com¬ 
pany and others were defendants, that a certain decree |of 
foreclosure and sale, on the tenth day of April, 1896, whs 
entered by said Court, wherein and whereby it was adjudgjed 
and decreed that said Atlantic and Pacific Railroad Com¬ 
pany pay or cause to be paid, within ninety days after the 
entry of said decree, certain sums therein found to be due 
for interest on said Western Division First Mortgage 
Bonds, and that in default of such payment by said Atlantic 
and Pacific Railroad Company, or by any one claiming under 
it, or by anyone for its account, said mortgaged railroad, 
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property, franchises and rights shonld be sold, as in said 
decree provided, reference being hereby made to the said 
decree and to the record in said cause, and 
Whereas, similar and ancillary causes were pending 
between said United States Trust Company of New York, 
as complainant, and said Atlantic and Pacific Railroad 
Company, The Mercantile Trust Company and others, in 
the District Court of the Fourth Judicial District of the 
Territory of Arizona, the United States Circuit Court for 
the Southern District of California, and the United States 
Circuit Court for the Northern District of California, 
158 portions of the mortgaged railroad property, fran¬ 
chises and rights being situated within the juris¬ 
dictions of said several courts, and similar and ancillary 
decrees were entered in each of said causes pending in said 
several courts, reference being hereby made to the said 
decrees and to the records in said several causes; and 
Whereas, neither the said Atlantic and Pacific Railroad 
Company, nor any one claiming under it, nor any one for 
its account, made payment of the said sum, or any part 
thereof within the periods specified in said several decrees 
or at any other time; and 

W 7 hereas, in said cause pending in the District Court of 
the second judicial District of the Territory of New Mexico 
and in said ancillary causes pending in said other courts 
the party of the second part hereto was appointed receiver 
of all said railroad, property, franchises and rights and 
entered into possession of said premises and now is in 
possession thereof; and 

Whereas, the party of the first part hereto in and by said 
decree of the District Court of the Second Judicial Dis¬ 
trict of the Territory of New Mexico, and in and by said 
ancillary decrees of each of said other courts in said causes 
therein pending was appointed Special Master to make, 
direct and conduct the sale of said mortgaged railroad, 
property and franchises, and to execute and deliver a deed 
or deeds of conveyance to the purchasers thereof upon 
the entry of decrees confirming such sale thereof and upon 
payment or settlement of the purchase price bid as in said 
decrees in said several causes provided; and 




87 


Whereas, The party of the first part hereto, in pursuance 
of said decrees, on the third day of May 1897, at the pljiee 
in said decrees specified, to wit; at Gallup, in the Coufity 
of Bernalillo, Territory of New Mexico in the second Judi¬ 
cial District of the Territory of New Mexico, at the pas¬ 
senger station upon the mortgaged premises sold, did 
duly sell at public auction to the said Aldace F. Walter, 
R. Somers Hayes and Victor Morawetz, parties of the fifth 
part hereto they being the highest and best bidders at said 
sale, all and singular Die said railroad, property and 
159 franchises, the same being the railroad, property, 
franchises and rights in said decrees mentioned and 
directed to be sold, at and for the sum of $12,000,000, clue 
notice of the time and place of such sale, briefly describing 
the property to be sold and referring to said decrees, having 
been published pursuant to said decrees and according to 
law and the said decrees having been complied with in all 
things relating to the said sale; and 
Whereas, afterwards, the said party of the first part, 
Special Master as aforesaid, did duly make and file his 
report of said sale to the said several courts, which said 
report and the sale therein reported, upon due notice, w^re 
by decrees of said several courts, duly confirmed; and 
Whereas, in and by said several decrees confirming said 
sale, the party of the first part, as such Special Master vtas 
ordered and directed to sign, seal, execute and deliver a 
deed or deeds of conveyance to the said Aldace F. Walker, 
R. Somers Hayes and Victor Morawetz, parties of the fifth 
part hereto, the purchasers as aforesaid, conveying to th^m 
all and singular the railroad, property, franchises ajnd 
rights hereinafter described, subject, however, to the tenfns 
and conditions hereinafter set forth, upon delivery by sapd 
purchasers, to be credited as in said decrees provided on 
account of their said bid, of the Western Division First 
Mortgage bonds of said Atlantic and Pacific Railroad 
Company to the amount of $15,500,000, in addition to 
$500,000 of said bonds deposited by said purchasers wijth 
said Special Master at the time of the acceptance of their 
bid, and upon surrender by the said purchasers for cancella¬ 
tion of $289,144.43 of the Receivers Notes or Certificates 
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issued by the Receiver appointed by said several courts; and 
Whereas, in and by said decrees of foreclosure and sale 
and said decrees confirming said sale it was further ordered, 
adjudged and decreed that the Atlantic and Pacific Rail¬ 
road Company, at the time of the execution of the said 
deed or deeds by said Special Master, and as a further 
assurance to the purchasers should execute its deed 
160 or join with the Special Master in the execution of 
the deed or deeds to be made by him and should 
thereby convey and release to the purchasers, their suc¬ 
cessors and assigns, the railroad, property and franchises 
conveyed to such purchasers by said Special Master, or cov¬ 
ered by said Western Division First Mortgage and all its 
right, title and interest therein or thereto; and that the 
United States Trust Company of New York, as trustee 
under said Western Division First Mortgage, should like¬ 
wise, at the time of the execution of such deed or deeds of 
said Special Master, transfer and release to such purchasers 
their successors and assigns, all its right, title and interest 
under the said Whstern Division First Mortgage, in or to 
the said railroad, property and franchises; and further, 
that the Receiver, party of the second part hereto, at the 
time of the delivery of said deed or deeds by the Special 
Master, should make, execute and deliver to such purchasers, 
their successors and assigns, good and sufficient deed or 
deeds conveying any and all property of the defendant rail¬ 
road company vested in or standing in the name of said 
Receiver or to which said Receiver has in any manner 
acquired title as such; and 

Whereas, said purchasers, parties of the fifth part hereto, 
in all respects have complied with the provisions of said 
decrees confirming said sale and have delivered the said 
Western Division First Mortgage bonds and have sur¬ 
rendered said Receiver’s Notes or Certificates to the 
amounts aforesaid; and 

Whereas, the form of this deed was submitted to said 
several courts and filed with the respective clerks thereof 
and approved in and by said decrees confirming said sale: 

Now, therefore, this Indenture Witnesseth; 
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That the said Owen N. Marrow, as Special Master! as 
aforesaid, party of the first part to these presents in order 
to carry out the said sale made by him as aforesaiq to 
the parties of the fifth part, and in pursuance of the afore¬ 
said decrees of sale and the aforesaid decrees confirm¬ 
ing such sale, and in conformity to law, and in cion- 
161 sideration of the premises and of the delivery of 
said Western Division First Mortgage bonds to I be 
credited as aforesaid, and of the surrender of such Re¬ 
ceiver ’s Notes or Certificates, the receipt of which bopds 
and notes is hereby acknowledged has granted, bargained, 
sold, assigned, conveyed and confirmed, and by th^se 
presents doth grant, bargain, sell, assign, convey and cbn- 
firm unto the said purchasers, Aldace F. Walker, R. Somers 
Hayes and Victor Morawetz, as joint tenants and not as 
tenants in common, and their successors, survivors ^nd 
survivor, and the heirs of such survivor, in fee simple 
forever, all and singular the railroad, property and fran¬ 
chises in and by said decrees directed or authorized to be 
sold, the same being described as follows: 

The franchises, rights of way, railroad, telegraph, lanjds, 
land grants, shops, depots, building, structures, bridgtes, 
viaducts, rolling stock, tools, machinery, supplies and all 
property of every description composing and pertaining to 
that part of the railroad and telegraph line of the Atlantic 
and Pacific Railroad Company known as the Western Divi¬ 
sion thereof, beginning at Albuquerque on the Rio Grande 
River in the Territory of New Mexico and thence running 
westwardly through the Territory of New Mexico and the 
Territory of Arizona to the headwaters of the Colorado 
Cleiquito and thence to the Colorado River and across f}he 
same to a point at or near the town of the Needles in l]he 
State of California and thence as the said line has been or 
may be located or constructed to the Pacific Ocean, and aiso 
all additions and extensions to said railroad and telegraph 
and the other property and things aforesaid, together 
with all the rents, tolls, issues, profits, income, privileges 
and appurtenances thereunto belonging or in anywise ajp- 
pertaining, and also all the estate, right, title, interest, 
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property, presusion, claim and demand whatsoever both 
in law and in equity, of said Atlantic and Pacific Railroad 
Company, of, in and to the same, and any and every part 
thereof, with the appurtenances, including all the real estate, 
bonds and la/nd grants, whether patented or unpat- 
162 ented or surveyed or unsurveyed, or otherwise in the 
Territories of New Mexico and Arizona and State 
of California, west of said Rio Grande River or pertaining 
to said Western Division, at Albuquerque or elsewhere, 
in which said Atlantic and Pacific Railroad Company or 
said United States Trust Company of New York, Trustee, 
has any interest, and all interests therein and rights thereto 
and also all tracks, lines, rails, bridges, ways, buildings, 
piers, wharves, structures, erections, fences, walls and fix¬ 
tures erected on or pertaining to said Western Division as 
now constructed and operated and all franchises, privi¬ 
leges and rights of said railroad company, and also all the 
locomotives, engines, tenders, cars, carriages, tools, ma¬ 
chinery, manufactured or unmanufactured materials, coal, 
wood and supplies of every kind belonging or pertaining 
to said Western Division; and also all choses in action of 
every kind and description, including bills receivable, book 
accounts, traffic balances, all books of record and account 
of every kind and description, all papers, maps, inven¬ 
tories and documents in any wise referring or relating to 
said property and the franchises; and also all franchises 
and property and all personal rights or interest in fran¬ 
chises or property of every kind and description, real or 
mixed, west of said Rio Grande River or relating or per¬ 
taining to said Western Division, wheresoever the same 
may be situated, held or owned by the defendant railroad 
company or in which said company has any interest; in¬ 
cluding also any property and income acquired or received 
by the Receiver in the management or operation of the 
said premises, and all property of said defendant Atlantic 
and Pacific Railroad Company vested in or standing in 
the name of the Receiver or to which the Receiver has in 
any manner acquired title as such: 
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Subject, however, to the express condition that the pur¬ 
chasers, and, their successors or assigns, as part consid¬ 
eration and purchase price of the property purchased, anid, 
in addition to the sum bid, shall take the same and receive 
this deed therefor upon the express condition that they pr 
their successors or assigns shall pay, satisfy and discharge 
any unpaid compensation which shall be allowed by 
163 the Court to the Receiver, and any unpaid indebted¬ 
ness, obligations, or liabilities which shall have been 
legally contracted or incurred by the Receiver before de¬ 
livery of possession of the property sold 11 * * includ¬ 
ing the Receiver’s notes or Certificates mentioned in said de¬ 
crees with interest thereon to the date of payment, in¬ 
cluding also any taxes which may finally be adjudged to 
be a lien upon the property sold under the decree afore¬ 
said, and also any unpaid indebtedness or liabilities con¬ 
tracted or incurred by said Atlantic and Pacific Railroad 
Company in the operation of the railroad prior to the 
appointment of Receivers, which are prior in lien to tne 
first mortgage of said railroad company mentioned i[n 
said decrees and which shall not be paid or satisfied oiit 
of the income of the property in the hands of the Receive):, 
upon the Court adjudging the same to be prior in lien ^o 
said mortgage and directing payment thereof provided 
that suit be brought for the enforcement of such indebted¬ 
ness, obligations or liabilities within the period allowed 
by any statute of limitations applicable thereto; all pay¬ 
ments for any such purpose made by the purchaser in 
advance of the final accounting and discharge of the Re¬ 
ceiver to be treated as advance and subject to final adjust¬ 
ment upon such accounting; 

Provided, however that upon publication by the Re¬ 
ceiver as provided in said decrees, upon the request of 
the purchasers after delivery of possession of the prop L 
erty, of a notice requiring holders of any such claims t<j> 
present the same for allowance, any such claim which shalj 
not be so presented or filed within the period of si^: 
months after the first publication of such notice shall noj 
be enforceable against said Receiver nor against the prop^- 
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erty sold nor against the purchasers or their successors 
or assigns; 

And Subject also to the payment by such purchasers, 
their successors or assigns of such further sums as may be 
required to pay all the costs of said several causes, and all 
proper expenses attendant upon said sale, including the 
compensation of the Special Master, and the payment of all 
charges compensations, allowances and disburse- 
164 ments of the complainant United States Trust Com¬ 
pany of New York, as trustee, and its solicitors and 
counsel, and of the Receiver and his solicitor and counsel, 
and also all such other proper allowance, compensation and 
disbursements of the parties or their counsel as the Court 
shall order; 

And the right is reserved to the said Courts respectively 
to retake and resell all or any of the premises so con¬ 
veyed in case the purchasers, their successors or assigns, 
shall fail to comply with any order of Court in respect to the 
payment of such prior indebtedness, obligations or liabilities 
within thirty days after the service of a copy of such or¬ 
der, jurisdiction being retained by said several Courts 
for that purpose of said causes therein pending; 

Not including, however, in the premises hereby conveyed 
assigned and transferred the following leases and contracts 
which the said purchasers have elected and by the acceptance 
of this deed do elect not to assume or adopt, to wit; 

An Indenture dated the 20th day of August, A. D. 1884, 
between the Southern Pacific Railroad Company, of the first 
part; the Atlantic and Pacific Railroad Company, of the 
second part; the St. Louis and San Francisco Railway Com¬ 
pany, of the third part; and the Atchison, Topeka and Santa 
Fe Railroad Company, of the fourth part; 

A certain Agreement dated the 20th day of August, A. D. 
1884 between the Atlantic and Pacific Railroad Company 
of the first part and the Central Pacific Railroad Company 
and the Southern Pacific Railroad Company, of the second 
part, and all agreements supplemental thereto or amenda¬ 
tory thereof. 
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Contract relating to equipment, dated January 1,1888, be¬ 
tween the Atlantic and Pacific Railroad Company and the 
Atlantic and Pacific Equipment Company. 

Contract of employment, dated May 7, 1891, between t!he 
Atlantic and Pacific Railroad Company and C. W. Davis! 

Contract relating to trail in Grand Canon, dated April J.2, 
1893, between the Atlantic and Pacific Railroad Compalny 
and John Hance. 

165 Contract relating to water and ice supply at 
Needles, dated October 2, 1893, between the Atlantic 
and Pacific Railroad Company and Dan Murphy. 

Contract relating to rental of ground at Grand Candn, 
dated April 12, 1893, between the Atlantic and Pacific Rail¬ 
road Company and W. F. Hull & Co. 

Contract relating to express arrangements dated January 
1,1893, between the Atlantic and Pacific Railroad Compahy 
and Wells Fargo & Co. 

Telegraph contract dated June 1,1872, between the Atlan¬ 
tic and Pacific Railroad Company and Western Union Tele¬ 
graph Company. 

And the right is reserved to said purchasers written ninety 
days after the delivery of this deed, to elect whether or nqt 
to assume any other of the leases and contracts sold with 
said railroad and other property and franchises, and it 
ing understood that the purchasers, their successors or 
signs, shall only be held to have assumed such of saftd 
other leases and contracts as they or it shall elect to assume. 

To have and to hold all and singular the above mentioned 
and described railroad, property and franchises hereby 
conveyed, unto the said Aldace F. Walker, R. Somers Hayfes 
and Victor Morawetz, as joint tenants and not as tenants 
in common, and to their successors, survivors and survivor, 
and the heirs of the survivor, in fee simple forever, as fully 
and completely as the said Atlantic and Pacific Railroad 
Company, defendant in said several causes, held or enjoyed 
the same at the time of the entry of said decrees, or hefd 
or enjoyed or was entitled to hold or enjoy the same 
at the time of the execution of said Western Division Firfct 
Mortgage, or at any time since, and freed and discharged 
from the lien and incumbrance of the several mortgages of 
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said Atlantic and Pacific Railroad Company in said decrees 
mentioned, viz: Said Western Division First Mortgage, 
dated July 1st, 1880, executed to the United States Trust 
Company of New York, as trustee, the Western Divi- 
166 sion Second Mortgage, dated September 1st, 1887, 
executed to The Merchantile Trust Company, as 
Trustee; the agreement or indenture dated October 1st, 
1880, executed to the defendant Boston Safe Deposit and 
Trust Company, as Trustee; and also freed and discharged 
from the equity of redemption and claims all of the parties 
to said several causes, and those claiming under them as 
fully and absolutely as the said Owen N. Marrow, Special 
Master as aforesaid, by virtue of said decrees may or ought 
to convey the same. 

And Subject, also to all the conditions and reservations 
in the said several decrees of foreclosure and sale and of the 
said several decrees confirming the said sale, entered re¬ 
spectively by the District Court of the Second Judicial Dis¬ 
trict of the Territory of New Mexico, the District Court of 
the Fourth Judicial District of the Territory of Arizona, 
the Circuit Court of the United States for the Southern 
District of California and the Circuit Court of the United 
States for the Northern District of California; including the 
reservations to the said courts of power to retake and resell 
the premises conveyed in case the said purchasers, parties 
of the fifth part, or their successors or assigns, should fail 
to pay any sum required to be paid by them or it under 
the said decrees within the time specified in the said decrees 
respectively after the entry of an order requiring such pay¬ 
ment. 

And this Indenture further Witnesseth; that the said 
C. W. Smith, as Receiver as aforesaid, party of the second 
part hereto, for and in consideration of the premises and of 
the consideration paid by the said parties of the fifth part, 
and in pursuance of the said decrees and orders of said 
courts respectively, has bargained, sold, assigned, trans¬ 
ferred and conveyed, and by these presents doth bargain, 
sell, assign, transfer and convey, unto the said parties of the 
fifth part, as aforesaid, as joint tenants and not as tenants 
in common, and their successors, survivors and survivor, 
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and the heirs of the survivor, any and all property of said 
Atlantic and Pacific Railroad Company vested in or 
167 standing in the name of said Receiver or to which 
said Receiver has in any manner acquired title 

such. 

To Have and to Hold all and singular the said property, 
real and personal, into the said parties of the fifth part, 
as joint tenants and not as tenants in common, and to their 
successors, survivors and survivor, and the heirs of the 
survivor forever. 

And this Indenture further Witnesseth, That said United 
States Trust Company of New York, party of the third 
part hereto, as Trustee under the said Western Division 
First Mortgage dated July first, 1880, described in said 
decrees, for and in consideration of the premises and of the 
consideration so as aforesaid paid by said parties of the 
fifth part and in pursuance of the said decree of said courts 
respectively, has transferred and released and hereby do^s 
transfer and release to the said parties of the fifth part, is 
joint tenants and not as tenants in common, and their 
successors, survivors and survivor, and the heirs of the 
survivor, all the right, title and interest of the said United 
States Trust Company of New York as Trustee as afore¬ 
said under the said Western Division First Mortgage in dr 
to the said railroad, property, franchises and rights herein¬ 
after described and conveyed by the said party of the fir^t 
part, as Special Master. 

To Have and To Hold all and singular the said propertV, 
real and personal; unto the said parties of the fifth part, is 
joint tenants and not as tenants in common, and to their suj> 
cessors, survivors and survivor, and the heirs of the sur¬ 
vivor forever. 

And this Indenture Further Witnesseth; That the said At¬ 
lantic and Pacific Railroad Company, party of the fourth 
part hereto, for and in consideration of the premises and 
of the consideration so as aforesaid paid by the parties of 
the fifth part and in pursuance of the said decrees ar^d 
orders of said courts respectively, has bargained, sold, as¬ 
signed, transferred, conveyed and released, and by these 
presents does bargain, sell, assign, transfer, convey and 


as 




96 


release unto the said parties of the fifth part as joint 
tenants and not as tenants in common, and their suc- 
168 cessors, survivors and survivor and the heirs of the 
survivor, all its right, title and interest in and to the 
said railroad, property franchises and rights hereinbefore 
described and hereby conveyed by the said party of the first 
part, as Special Master. 

To Have and To Hold all and singular the said railroad, 
property and franchises unto the said parties of the fifth 
part as joint tenants and not as tenants in common and to 
their successors, survivors and survivor and the heirs of the 
survivor, forever. 

In order to facilitate the recording thereof, five originals 
of this deed have been executed, acknowledged and de¬ 
livered by the respective parties, all or any one or more of 
which may be recorded, and each of which when executed, 
acknowledged and delivered, shall be deemed an original, 

and all collectivelv but one instrument. 

* 

It is understood that no personal covenant or liability is 
to be implied from this deed against the said parties of the 
first part, second part and third part, or any of them. 

In Witness Whereof, the parties hereto of the first and 
second parts have hereunto set their hands and seals, and the 
parties of the third and fourth parts have caused these 
presents to be signed by their respective officers, duly 
authorized, and their respective corporate seals to be here¬ 
unto affixed and attested by their respective Secretaries the 
day and year first above written. 

Owex N. Marrow, (sear), 

Special Master. 

Signed, sealed and delivered in the presence of 

Jxo. P. Whitehead, 

D. J. Sheehax. 

C. W. Smith (seal), 

Receiver. 
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Signed, sealed and delivered in the presence of 

Frederick J. Muller, 

Eldon J. Cassoday. 

United States Trust Company of New York, 
169 By John. A. Stewart, 

President. 

(Seal of U. S. Trust Co. of N. Y.|) 
Signed, sealed and delivered in the presence of 

S. C. Winsleip, 

Richard Stockton. 

Attest: 

H. L. Thornell, 

Secretary. 

Atlantic and Pacific Railroad Company, 
By Aldace F. Walker, 

President. 

(Seal of A. &P. R. R. Co.I 

Signed, sealed and delivered in the presence of 

C. B. F. Palmer, 

D. J. Sheehan. 

Attest: 

H. W. Gardiner, 

Secretary. 

**•#••* 

173 Filed May 24, 1949. Harry M. Hull, Clerk. 

Exhibit 10 j 

Aldace F. Walker, et al., 

to | 

Santa Fe Pacific Railroad Company 

Deed 

This Indenture, Made this twenty-fourth day of June, in 
the year one thousand eight hundred and ninety-seven, by 
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and between Aldace F. Walker, R. Somers Hayes and Vic¬ 
tor Morawetz, all of the City, County and State of New 
York, parties of the first part, and the Santa Fe Pacific 
Railroad Company, a corporation created under and by 
virtue of an Act of Congress approved March 3, 1897 
(hereinafter called the “Railroad Company”), party of 
the second part. 

Whereas, The Atlantic and Pacific Railroad Company, a 
corporation created by and existing under the laws of the 
United States of America, did on or about the first day of 
July, in the year one thousand eight hundred and eighty, 
execute its certain mortgage or deed of trust (herein called 
“Western Division First Mortgage”), dated on that day, 
whereby it conveyed to the United States Trust Company 
of New York, as Trustee the railroad, property, franchises 
and rights in said mortgage described, to secure a certain 
issue of bonds of said Atlantic and Pacific Railroad Com¬ 
pany (herein called “Western Division First Mortgage 
Bonds”), of which there were issues and outstanding on 
the tenth day of April, 1896, as adjudged by the decrees 
hereinafter mentioned, bonds to the aggregate amount of 
$16,000,000 of principal, besides the interest thereon; and, 

Whereas, Such proceedings were had in certain cause 
pending in the District Court of the Second Judicial Dis¬ 
trict of the Territory of New Mexico, wherein said United 
States Trust Company of New York was complainant, and 
said Atlantic and Pacific Railroad Company, The Mer¬ 
cantile Trust Company and others were defendants, that a 
certain decree of foreclosure and sale, on the tenth day of 
April, 1896, was entered by said, Court, wherein and 
whereby it was adjudged and decreed that said Atlantic 
and Pacific Railroad Company made default in the 
174 payment of the interest which became due upon said 
Western Division First Mortgage Bonds; that said 
Railroad Company pay or cause to be paid, within ninety 
days after the entry of said decree, certain sums therein 
found to be due for interest on said Western Division First 
Mortgage Bonds, and that, in default of such payment by 
said Atlantic and Pacific Railroad Company, or by any one 
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claiming’ under it, or by any one for its account, said 
mortgaged railroad, property, franchises and rights be 
sold, as in said decree provided, by Owen N. Marrow, as 
Special Master appointed by said decree to make and con¬ 
duct the sale of said mortgaged railroad, property, fran¬ 
chises and rights, and to execute and deliver a deed of 
conveyance to the purchasers thereof upon the confirmation 
of such sale by the Court, and upon payment or settlement 
of the purchases price bid as in said decree prescribed, 
reference being hereby made to the said decree and to tlhe 
record in said cause; and, 

Whereas, Similar and ancillary decrees were entered in 
certain similar causes pending between said United States 
Trust Company of New York, as complainant, and sajid 
Atlantic and Pacific Railroad Company, The Merchantile 
Trust Company and others, in the District Court of tlhe 
Fourth Judicial District of the Territory of Arizona, tjke 
United States Circuit Court for the Southern District of 
California, and the United States Circuit Court for the 
Northern District of California (portions of the mortgaged 
railroad, property, franchises and rights being situated 
within the jurisdictions of said several courts) reference 
being hereby made to the said decrees and to the records 
in said several causes; and 

i 

Whereas, Neither the said Atlantic and Pacific Railroad 
Company, nor any one claiming under it, nor any one for 
its account, made payment of the said sum, or any paprt 
thereof, within the periods specified in said several de¬ 
crees, or at any other time; and, 

Whereas, The said Owen N. Marrow, Special Master, fn 
pursuance of said decrees, on the third day of May, 1897, 
at the place in said decrees specified, did sell at public 
auction to the parties of the first part hereto, they beiiig 
the highest and best bidders at said sale, all and 
175 singular the said railroad, property, franchises aijd 
rights, at and for the sum of $12,000,000; and, 
Whereas, Afterwards, the said Special Master did make 
and file his report of said sale to the said several courtp, 
which said report and the sale therein reported were, by 
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decrees of said several courts, confirmed, and pursuant to 
such decrees of sale and such decrees confirming the said 
sale a deed dated June second, one thousand eight hundred 
and ninety-seven, was executed by the said Special Master, 
as party of the first part; by C. W. Smith as Receiver of 
the said railroad, property, franchises and rights, ap¬ 
pointed by said several courts, as party of the second part; 
by the United States Trust Company of New York as 
Trustee under said Western Division First Mortgage, 
dated July first, eighteen hundred and eighty, as party of 
the third part, and by said Atlantic and Pacific Railroad 
Company, as party of the fourth part, and by such deed 
the said Special Master conveyed to the parties of the first 
part hereto, as joint tenants and not as tenants in common, 
the said railroad, franchises and property, except certain 
liens and contracts which the parties of the first part 
elected not to accept or assume, and in and by such deed 
the said C. W. Smith, as Receiver as aforesaid, conveyed 
to the parties of the first part hereto, as joint tenants and 
not as tenants in common, any and all property of said 
Atlantic and Pacific Railroad Company vested in or stand¬ 
ing in the name of said Receiver or to which said Receiver 
had in any manner acquired title as such; and said United 
States Trust Company of New York, as such Trustee, 
transferred and released to the parties of the first part 
hereto, as joint tenants and not as tenants in common, all 
right, title and interest of said United States Trust Com¬ 
pany, as Trustee under the aforesaid mortgage, in or to 
the said railroad, property, franchises and rights described 
in said deed and therein conveyed by said Special Master, 
and said Atlantic and Pacific Railroad Company sold, 
assigned, transferred, conveyed and released to the parties 
of the first part hereto, as joint tenants and not as 
176 tenants in common all its right, title and interest in 
and to the said railroad, property, franchises and 
rights; and, 

Whereas, The said railroad, property, franchises and 
rights were sold and conveyed to the parties of the first 
part, subject to certain terms, conditions and reservations 
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set forth in the said decrees of sale and said decrees con¬ 
firming said sale and in the said deed executed to the parties 
of the first part pursuant to said several decrees, reference 
being hereby had to said several decrees and to said deied 
for the particulars of such terms, conditions and reserva¬ 
tions; and, 

Whereas, For the purpose of accepting the Act of Con¬ 
gress approved March third, one thousand eight hundrjed 
and ninety-seven, entitled “An Act to define the rights of 
purchasers under mortgages authorized by an Act of Con¬ 
gress approved April twentieth, one thousand eight hundred 
and seventy-one, concerning the Atlantic and Pacific Rail¬ 
road Company”; and, in order to comply with the terms, 
conditions and provisions of said act and to constitute' a 
new corporation under said act, the parties of the first pa(rt 
hereto, by their certain deed dated the tenth day of Juijie, 
one thousand eight hundred and ninety-seven, did relinquish 
and convey to the United States of America all their claitn, 
right, title and interest to all lands granted by the United 
States of America to the Atlantic and Pacific Railroad 
Company embraced both within the granted and indemnity 
limits which were adjacent to and coterminous with the un¬ 
completed portions of the said road on the sixth day of 
July, one thousand eight hundred and eighty-six, which deed 
was filed with and approved by the secretary of the Interior 
of the United States, and reference is hereby made to the 
said deed for the terms thereof; and; 

Whereas, Under pursuant to said Act of Congress ap¬ 
proved March third, one thousand eight hundred and ninety- 
seven, and for the purpose of constituting a new company 
thereunder, the parties of the first part executed, 
177 acknowledged and filed with the Secretary of tfie 
Interior a certificate of incorporation, as prescribed 
by said Act of Congress, together with certified copies <j>f 
said decrees ratifying and confirming such sale to the parties 
of the first part hereto of said railroad, property, franchises 
and rights, and the party of the second part hereto is the 
new corporation so constituted by the parties of the first 
part under the pursuant to said Act of Congress; and, 
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Whereas, The parties of the first part accepted the said 
Act of Congress, and constituted the party of the second 
part a new corporation thereunder for the purpose of trans¬ 
ferring to and vesting in the party of the second part the 
said railroad property, franchises and rights in considera¬ 
tion of the issue and delivery by said party of the second 
part to the parties of the first part, or upon their order, of 
40,000 paid up shares of the capital stock of the party of 
the second part of the par value of one hundred dollars each, 
amounting in the aggregate to four million dollars, and the 
bond or bonds of the party of the second part, for the pay¬ 
ment on the first day of October, one thousand nine hundred 
and ninety-five at the office or agency of the party of the 
second part in the City of New York, of the sum of sixteen 
million dollars, gold coin of the United States of the present 
standard of weight and fineness, with interest thereon from 
July first one thousand eight hundred and ninety-seven, 
at the rate of four per cent, per annum, payable in like 
gold coin semi-annually at said office or agency on the first 
days of April and October in each year, until said bond or 
bonds shall become due and be paid such bond or bonds to 
be secured by a mortgage upon the franchises, privileges, 
railroad, rights of way, superstructures telegraphs, equip¬ 
ment and other property appurtenant to, or used in the 
operation or maintenance of the railroad of the party of 
the second part, and upon such other rights and property as 
may be included in such mortgage; it being hereby expressly 
declared that such mortgage shall not be required to include 
or cover any lands or land grants not constituting part of 
said railroad, rights of way, or the appurtenance 
178 thereof, and that any such lands and land grants may 
in the discretion of the party of the second part 
hereto, be excluded from such mortgage: 

Now, Therefore, This Indenture Witnesseth: That the 
parties of the first part, in consideration of the premises 
and of the issue and delivery to the parties of the first part 
of the fully paid-up shares of the capital stock of the party 
of the second part to the amount of four million dollars, 
the receipt whereof is hereby acknowledged, and of the 
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issue and delivery by the party of the second part of its 
bond or bonds for the payment of the sum of sixteen million 
dollars secured by mortgage as aforesaid, have granted, 
bargained, sold, assigned, transferred and conveyed, ahd 
by these presents do grant, bargain, sell, assign, transfer 
and convey, unto the said party of the second part, i^s 
successors and assigns forever, all their right, title ai^d 
interest in and to the railroad, equipment, lands, franchises 
and other rights and property conveyed to the said parties 
of the first part by said deed dated June second one thousand 
eight hundred and ninety-seven, executed by said Owen N. 
Marrow, as Special Master, and others, as aforesaid, the 
same being described as follows, viz: 

The franchises, rights of way, railroad, telegraph, landp, 
land grants, shops, depots, buildings, structures, bridge^, 
viaducts, rolling stock, tools, machinery supplies and all 
property of every description composing and pertaining fio 
that part of the railroad and telegraph line of the Atlantic 
and Pacific Railroad Company, known as the Western Divi¬ 
sion thereof, beginning at Albuquerque on the Rio Grange 
River in the Territory of New Mexico and thence running 
westwardly through the Territory of New Mexico and the 
Territory of Arizona to the headwaters of the Colorado 
Cleiquito and thence to the Colorado River, and across the 
same to a point at or near the town of the Needles in the 
State of California, and thence as the said line has beeh 
or may be located or constructed to the Pacific Ocean; and 
also all additions and extension to said railroad and tele¬ 
graph and the other property and things aforesaid 
179 together wfith all the rent, tools, issues, profits, inL 
come, privileges and appurtenances thereunto bek 
longing or in anywise appertaining, and also all the estate, 
right, title, interest, property, possession, claim and def 
mand whatsoever, both in law and in equity, of said Atlanti<|} 
and Pacific Railroad Company, of, in and to the same, 
and any and every part thereof, with the appurtenancesi 
including all the real estate, lands and land grants, whether 
patented or unpatented, or surveyed or unsurveyed, oij 
otherwise, in the Territories of New Mexico and 
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and State of California, west of said Rio Grande River, or 
pertaining to said Western Division, at Albuquerque or 
elsewhere, in which said Atlantic and Pacific Railroad Com¬ 
pany or said United States Trust Company of New York, 
Trustee, has any interest, and all interests therein and 
rights thereto, and also all tracks, lines, rails, bridges, 
ways, buildings, piers, wharves, structures, erections, fences, 
walls and fixtures erected on, or pertaining to said Western 
Division as now constructed and operated, and all fran¬ 
chises, privileges and rights of said Railroad Company, 
and also all the locomotives, engines, tenders, cars, car¬ 
riages, tools, machinery, manufactured or unmanufactured 
materials, coal, wood and supplies of every kind belonging 
or pertaining to said Western Division; and also all choses 
in action of every kind and description, including bill re¬ 
ceivable, book accounts, traffic balances, all books of record 
and account of every kind and description, all papers, maps, 
inventories and documents in any wise referring or relating 
to said property and franchises; and also all franchises 
and property and all personal rights or interest in franchises 
or property of every kind and description, real or mixed 
west of said Rio Grand River, or relating or pertaining to 
said Western Division, wheresoever the same may be 
situated, held or owned by the defendant Railroad Company 
or in which said Company has any interest; including also 
any property and income acquired or received by the Re¬ 
ceiver in the management or operation of the said premises 
and all property of said defendant Atlantic and Pacific 
Company vested in or standing in the name of the 
180 Receiver, or to which the Receiver has in any manner 
acquired title as such. 

Not including, however, in the premises conveyed, as¬ 
signed and transferred, the following leases and contracts 
which the parties of the first part, prior to the execution 
of said deed dated June second, one thousand eight hundred 
and ninety-seven, elected not to assume or adopt, and 
which were excepted in said deed, to wit: 

An Indenture dated the 20th day of August, A. D. 1884, 
between the Southern Pacific Railroad Company, of the 
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first part; the Atlantic and Pacific Railroad Company, of 
the second part; the St. Louis and San Francisco Railway 
Company, of the third part, and the Atchison, Topeka and 
Santa Fe Railroad Company, of the fourth part; 

A certain Agreement dated the 20th day of August, AlD. 
1884, between the Atlantic and Pacific Railroad Company, 
of the first part, and the Central Pacific Railroad Compajny 
and the Southern Pacific Railroad Company, of the second 
part, and all agreements supplemental thereto or amende 
tory thereof; 

Contract relating to equipment, dated January 1, 18p8, 
between the Atlantic and Pacific Railroad Company and ^he 
Atlantic and Pacific Equipment Company; 

Contract of employment, dated May 7, 1891, between the 
Atlantic and Pacific Railroad Company and C. W. Davis; 

Contract relating to trail in Grand Canyon, dated April 
12, 1893, between the Atlantic and Pacific Railroad Com¬ 
pany and John Hance: 

Contract relating to water and ice supply at Needles, 
dated October 2, 1893, between the Atlantic and Pacific 
Railroad Company and Dan Murphy; 

Contract relation to rental of ground at Grand Canyon, 
dated April 12, 1893, between the Atlantic and Pacific 
Railroad Company and W. F. Hull & Co.: 

Contract relating to express arrangements dated January 
1, 1893, between the Atlantic and Pacific Railroad 
181 Company and Wells Fargo & Co.; 

Telegraph contract, dated June 1, 1872, between 
the Atlantic and Pacific Railroad Company and Westetn 
Union Telegraph Company; 

Subject, nevertheless, to the terms, conditions, reserva¬ 
tions and provisions contained in said several decrees apd 
the said deed, dated June second, one thousand eight hundred 
and ninety-seven, executed to the parties of the first pa|rt 
as aforesaid. I 

Together with all the right, title and interest of the parties 
of the first part hereto in and to any and all other property, 
real, personal or mixed, of every kind and description, arid 
all franchises, rights, powers, benefits, privileges or ad- 
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vantages which they have acquired or to which they are in 
any manner entitled under or by virtue of the said deed 
executed by the said Special Master and others as afore¬ 
said, or under or by virtue of the said several decrees of 
said Courts or any of them, including all right, title, interest, 
claim and demand of said parties of the first part in or to 
the rents, profits and issues of the said railroad property, 
franchises and rights since the same were conveyed to the 
parties of the first part as aforesaid. 

Excepting, However, from the premises hereby conveyed 
all claim, right, title and interest conveyed and relinquished 
by the parties of the first part to the United States of 
America by said deed dated June tenth, one thousand eight 
hundred and ninety-seven, to all lands embraced both within 
the granted and indemnity limits which were adjacent to 
and coterminous with the uncompleted portions of the 
said road on the sixth day of July, one thousand eight 
hundred and eighty-six. 

To Have and to Hold, All and singular the said railroad 
equipment, lands, franchises and other rights and property 
hereby conveyed, or intended so to be, unto the said party 
of the second part; its successors and assigns, to its and 
their own proper use and behoof forever; subject, 
182 nevertheless, to all the terms, conditions, reservations 
and provisions subject to which the said railroad, 
equipment, lands, franchises and other rights and property 
were conveyed to the parties of the first part in and by 
said deed dated June second, one thousand eight hundred 
and ninety-seven, and subject to the payment by the party 
of the second part of all sums required to be paid by the 
parties of the first part, and to the compliance with and 
performance of all obligations of the parties of the first 
part under or pursuant to said deed and the said several 
decrees of said Courts, or under or pursuant to any decrees 
and orders entered, or which may hereafter be entered in 
said causes relating to the said railroad, property, fran¬ 
chises, rights and premises, or any part thereof the said 
railroad property, franchises, rights and premises being 
hereby charged with the payment of all sums which the said 
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parties of the first part may be or become liable to p^y 
under and by virtue of the reservations and provisions 
contained in the such deed or such decrees or orders, or t)y 
reason of the purchase of said premises by the parties pf 
the first part. 

And the Party of the Second Part covenants and agrejes 
that it will forever indemnify and save harmless the said 
Aldace F. Walker, R. Somers Hayes and Victor Morawei;z, 
and each of them, and their and each of their respective 
heirs, executors and administrators, from and against ill 
costs, expenses, liabilities and charges whatsoever resulting 
from the purchase or ownership of said railroad, equip¬ 
ment, lands, franchises and other rights and propertjy, 
whether by reason of the terms, conditions, reservations arid 
provisions of said decrees of said Courts or said deed exe¬ 
cuted pursuant thereto, or by reason of any other cause, 
or from the conveyance and transfer thereof to the parjty 
of the second part, or from the acceptance of said Act if 
Congress, or incurred, or which may be incurred, by thepi 
or any of them, by reason of any acts done or suffered <f>r 
omitted to be done by them as such purchasers or owners; 

and this conveyance, sale and transfer of said rail- 
183 road, equipment, lands, franchises and other rights 
and property is made subject to the performance 
by the Railroad Company of the foregoing covenants, and 
such performance is hereby made a charge upon said rail¬ 
road, equipment, lands, franchises and other rights ar.d 
property prior to the said mortgage to be executed by the 
Railroad Company, and to any and all other liens arid 
charges created, or which may be created, thereon. 

It is further expressly understood, covenanted and agreed 
that no covenant on the part of the parties of the first part 
is to be implied from this deed, except that the said parties 
of the first part have not made any prior conveyance of 
said railroad, equipment, lands, franchises and other rights 
and property, or any part thereof. 

In order to expedite the recording of this deed, five uni¬ 
form originals thereof have been simultaneously executed 
and delivered by the respective parties, all or any one of 
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more of which may be recorded, and each of which, when 
executed, acknowledges and delivered, shall be deemed an 
original, and all collectively but one instrument. 

In Witness Whereof, The parties of the first part have 
hereunto set their hands and seals, and the party of the 
second part has caused these presents to be signed by its 
President and its corporate seal to be hereunto affixed and 
attested by its Secretary, the day and year first above 
written. 

Aldace F. Walker, (Seal.) 

R. Somers Hayes, (Seal.) 

Victor Morawetz, (Seal.) 

Santa Fe Pacific Railroad Company, 
By E. P. Ripley, (Seal.) 

President. 


Attest: 

L. C. Deming, 
Secretary. 


Signed, sealed and delivered by Aldace F. Walker, R. 
Somers Hayes and Victor Morawetz in the presence 
184 of L. C. Deming, D. J. Sheehan, J. W. Maclachlan. 

Signed, sealed and delivered by Santa Fe Pacific 
Railroad Company in the presence of L. C. Deming, E. B. 
Palmer. 


Exhibit 11 

186 State of New York 

County of New York, ss: 

Harding Johnson, being duly sworn says, that he resides 
at Summit, New Jersey, and is an attorney and counselor- 
at-law duly admitted to practice in the State of New York, 
and is a member of the law firm of Johnson & Thomas, 
with offices at One Cedar Street, New York City. 

Deponent further states that he is the President of Aztec 
Land and Cattle Company, Limited, a corporation duly 
organized and existing under the laws of the State of New 
York, and has access to all of the now existing books and 
records of said corporation, has made an examination of 
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said records, and hereby certifies to the following facets 
contained therein: 

The said Aztec Land and Cattle Company, Limited, v^as 
duly incorporated under the laws of the State of New Yofrk 
on the 12th day of December, 1884, with an authorized 
capital stock of $1,000,000, consisting of 10,000 shares of 
common stock, each of $100. par value. A certified coby 
of said Certificate of Incorporation has heretofore bepn 
filed herein. 

No change was made in the certificate of incorporation 
or capital structure of said corporation until June 16th, 
1904, when a certificate was duly filed reducing the author¬ 
ized capital stock to 9631 shares, which was the number of 
shares then issued and outstanding, and reducing the phr 
value of each share from $100. to $10. Said certificate made 
no other change in the corporate structure or powers. 

No changes were made in the certificate of incorporation 
of said corporation from June 16,1904 until February 17th, 
1928, when a certificate was duly filed in the office of the 
Secretary of State extending the corporate existence from 
fifty years as provided in the original certificates to 
187 “perpetual”. Other changes were made at the same 
time, 1928, in the par value and number of shares 
which are not material here, as no additional stock was ev^r 
issued, no stock was ever retired, and all stockholders haVe 
retained throughout the same proportionate interest jin 
the corporation. 

The Minute Book of said corporation shows that tlpe 
first meeting of “The Subscribers to the Capital Stock |)f 
Aztec Land and Cattle Company, Limited” was held |n 
New York City on January 3, 1885. Mr. Henry Warren 
was chosen Chairman, and Mr. Theodore Seligman, Secre¬ 
tary of the meeting. The minutes of this meeting recoil’d 
that “The following list of all subscribers was submitted* 

Name Residence No. of Shades 

J. & W. Seligman & Co.New York City. 1480 

I. T. Burr, Trustee.Boston, Mass. 1500 

I. T. Burr.Boston, Mass. 5 

J. & W. Seligman & Co. Trustees.New York City. 400 

Henry Warren.Weatherford, Texas. 500 

J. Martin White.Dundee, Scotland. 200 

R. Isaacs & Bro.. New York City. 100 
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Name 

Lehman Bros. & Co 

Walter L. Frost_ 

Thomas Talbot.... 

F. W. Smith. 

James McCreery... 
R. W. Thompson. . 
George O. Shattuck 

F. N. Bangs. 

Edward W. Kinsley 

Bryce Gray. 

T. W. Lillie. 

Theodore Seligman. 


Residence No. of Shares 


New York City. 100 

Boston, Mass. 100 

North Bellerica, Mass... 100 

Albuquerque, N. M. 100 

New York City. 100 

Terre Haute, Indiana... 100 

Boston, Mass. 100 

New York City. 100 

Boston, Mass. 5 

New York City. 5 

New York City. 5 

New York City. 5 


Total 


5005. 


188 The first business transacted was the adoption of 
By Laws. 

Immediately following the adoption of the By Laws, the 
following Resolution is recorded: 


“On Motion of Mr. Bangs, seconded by Mr. Seligman, 
it was unanimously 

Resolved: That the purchase by Mr. Kinsley in trust 
for this Company of 1,000,000 of acres of land from the 
Atlantic & Pacific Railroad Company and the payment for 
the same at the rate of fifty cents per acre be ratified and 
accepted by this Company”. 

Up to this point no directors had been elected. The meet¬ 
ing then proceeded to the election of the following as 
Directors for the first year: 


Alex H. Rice 
James McCreery 
Bryce Gray 
Henry Warren 


T. W. Lillie 
Edward W. Kinsley 
I. T. Burr 
Thos. Talbot 


Theodore Seligman 


The first meeting of Subscribers was then adjourned. 

The first meeting of the Directors was held on the same 
day (Jan. 3, 1885) after adjournment of the Subscribers’ 
Meeting. The Directors recorded as present were Bryce 
Gray, Henry Warren, T. W. Lillie, E. W. Kinsley and Theo. 
Seligman. Mr. Gray was chosen Chairman, pro tern. 

























It was first voted to proceed with the election of officers, 
and the following were unanimously elected: 

President: Edward W. Kinsley 
Vice President and Gen. Manager: Henry Warren 
Secretary and Treasurer: T. W. Lillie 
Executive Committee: Bryce Gray, Henry Warren land 
Edward W. Kinsley. 

189 No further business was transacted. 

The corporate minutes of said Corporation Con¬ 
tain no record of any further action taken by either Stock¬ 
holders, Directors or Executive Committee with reference 
to said contract between the date of said Organization 
Meeting of Subscribers to the Capital Stock, viz; Jaiu 3, 
1885 and February 3, 1886, on which date the formal Con¬ 
tract of sale authorized at the Subscribers Meeting of Janu¬ 
ary 3, 1885 was signed, nor is there any further reference 
to the signing of said Contract of Sale in the minutes of 
any subsequent meeting. The Corporation has no record 
of what took place in the negotiations leading up to said 
Contract of Sale. 

At the time of the signing of the formal contract of sale 
on February 3, 1886, the officers of Aztec Land and Cattle 
Company, Limited, were: 


President—Edward W. Kinsley 

Vice President and General Manager—Henry Warrpn 
Secretary and Treasurer—T. W. Lillie 

(all elected at the Annual Meeting of Directors Jan^ 12, 
1886) and the Directors of the Corporation at that time 
were: 


Frank M. Ames 
I. T. Burr 
Alfred B. Darlin 
Bryce Gray 


Edward W. Knisley 
T. W. Lillie 

g James McCreerv 

Theodore Seligman 
Henry Warren 
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The Cash Account of Aztec Land and Cattle Company, 
Limited, contains an original entry as follows: 

“Amount of subscriptions for Cap. Stock deposited with 
U. S. Trust Co. as follows, paid over to A.&P. RR Co. for 
lands purchased under contract: 


1884 

Dec. 

27 

$300,000. 

> 



30 

48,000. 

i 



31 

138,000. 

! 

1885 

Jan. 

2 

1,500. 

i 1 



26 

4,000. 

1 



27 

8,500. 





$500,000.” 



190 The receipt of this payment by the Atlantic and 
Pacific Railroad Company is expressly acknowledged 
on the 6th page of the Contract of Sale, dated February 
3, 1886, signed, sealed and acknowledged on behalf of said 
Company by H. C. Nutt, its President and attested by 
H. W. Gardiner, its Secretary (This contract is Defendant’s 
Exhibit 4). 

Deponent further certifies that the records of said Aztec 
Land and Cattle Company, Limited, show that the directors 
of said corporation on November 7, 1905, when the deed of 
that date was executed by Santa Fe Pacific Railroad Com¬ 
pany to said Corporation (Defendant’s Exhibit 5) were: 

Robert M. Murray 
E. P. Ripley 
George W. Seligman 
Theodore Seligman 
Albert Strauss 

and the officers of said Aztec Land and Cattle Company, 
Limited, at that time were: 

W. B. Jansen, President 

Albert Strauss, 1st Vice President 

George W. Seligman, 2nd Vice President 


Henry Dexter 
D. L. Gallup 
W. B. Jansen 
John Larkin 
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Robert M. Murray, Secretary & Treasurer 
Theodore Seligman, Assistant Secretary 
B. R. Higgins, Assistant Treasurer 

The Minutes of a meeting of the Board of Directors of 
Aztec Land and Cattle Company. Limited, held in New 
York City on December 22, 1905, record the following 
resolution unanimously adopted, the Directors present toeing 
D. L. Gallup, George W. Seligman, Theodore Seligman, 
Albert Strauss and Robert M. Murray: 

“Whereas under a contract of sale, date February 3, 
1886, between this Company and the Atlantic and Pacific 
Railroad Company, this Company purchased from the said 
Railroad Company 1,000,000 acres of land in the Counties 
of Coconino and Navajo in the Territory of Arizona and 
paid for the same in full at the time of said purchase; and 

Whereas said Railroad Company agreed among other 
things to convey all of said land by deed, but up to the 
present time has only conveyed 576,701 acres thereof; and 

Whereas the Santa Fe Pacific Railroad Company has 
succeeded to the title of the Atlantic and Pacific Railroad 
Company to the balance of the 1,000,000 acres heretofore 
conveyed to this Company and is willing to execute a <jleed 
to this Company therefor, with the reservation of ceijtain 
portions thereof used as springs and source^ of 
191 water supply for its railroad, provided that this 
Company upon receipt of such deed execute to it a 
suitable release. 

Resolved that such deed of the Santa Fe Pacific Railroad 
Company for the said balance of said 1,000,000 acres with 
the reservation aforesaid be accepted by this Company as 
a full compliance with the terms of the said contract of 
sale between it and the Atlantic and Pacific Railroad Com¬ 
pany, and that the President or First or Second Vice Presi¬ 
dent and Secretary of this Company be, and they hereby 
are, authorized upon receipt of the said deed from j the 
Santa Fe Pacific Railroad Company, to execute on behalf 
and in the name of this Company, a release to the Santa 
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Fe Pacific Railroad Company, substantially in the follow¬ 
ing language: 

Whereas, by a contract in writing dated February third, 
1886, the Atlantic and Pacific Railroad Company sold to 
the Aztec Land and Cattle Company, Limited, all of the 
odd numbered sections within certain exterior boundaries 
therein described, estimated to contain one million and fifty 
eight thousand, five hundred and sixty acres (1,058,560) for 
fifty cents per acre, upon the terms and conditions in said 
contract stated; and 

Whereas, said Aztec Land and Cattle Company, Limited, 
paid to said Atlantic and Pacific Railroad Company five 
hundred thousand dollars ($500,000.) that amount being 
the full consideration for one million acres; and 

Whereas, said Atlantic and Pacific Railroad Company 
on May twelfth, 1886, and on May twenty-fifth, 1894, con¬ 
veyed to said Aztec Land and Cattle Company, Limited, 
by good and sufficient deeds, five hundred and seventy-six 
thousand, seven hundred and one acres and ninety-one-one 
hundredths of an acre (576,701.91) more or less of said 
land sold as aforesaid; and 

WTiereas, under said contract the Aztec Land and Cattle 
Company, Limited, was entitled to receive a conveyance 
from said Atlantic and Pacific Railroad Company of four 
hundred and twenty-three thousand, two hundred and 
ninety-eight acres and nine hundredths of an acre (423,- 
298.09) of said land; and 

Whereas, the Santa Fe Pacific Railroad Company ac¬ 
quired the title of the Atlantic and Pacific Railroad Com¬ 
pany to the remainder of the lands not heretofore conveyed, 
and disputes have arisen to the rights of said Aztec Land 
and Cattle Company, Limited, and the obligations of the 
said Santa Fe Pacific Railroad Company in respect to carry¬ 
ing out the aforesaid contract, but said Santa Fe Pacific 
Railroad Company has consented to convey by quit-claim 
its title and interest in the four hundred and twenty-three 
thousand, two hundred and seventy and thirty-five-one- 
hundredths acres (423,270.35) of said land, in consideration 
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of the within release, and in full satisfaction of the clatm 
of said Aztec Land and Cattle Company, Limited; 

Now, Therefore, said Aztec Land and Cattle Company, 
Limited, in consideration of the execution and delivery by 
the Santa Fe Pacific Railroad Company of a quit claim 
deed to said Aztec Land and Cattle Company, Limited, quit¬ 
claiming the title and interest of said Santa Fe Pacific 
Railroad Company to said four hundred and twenty-thrjee 
thousand, two hundred and seventy and thirty-five onle- 
hundredths acre (423,270.35) of land, as aforesaid, the 
receipt of which deed is hereby acknowledge, said Aztbc 
Land and Cattle Company, Limited, hereby acknowledges 
its acceptance of and does hereby accept such deed as fqll 
performance of all the obligations of said Atlantic and 
Pacific Railroad Company, or of said Santa Fe Pacific Rail¬ 
road Company, and the successors and assigns of 
192 each of said parties, under and by virtue of tlqe 
aforesaid contract of sale and does hereby fully dis¬ 
charge and release said Atlantic and Pacific Railroad Corfi- 
pany and said Santa Fe Pacific Railroad Company, and 
the successors and assigns of each of said parties, from ajl 
obligations under the aforesaid contract and from all claims 
and demands of every kind and nature in favor of saifi 
Aztec Land and Cattle Company, Limited, arising unde|r 
or by virtue of the aforesaid contract and of all other con¬ 
tracts subsequent or supplemental thereto affecting the 
same or any of the lands described in said contract dated 
February third, 1886, aforesaid. 

Dated this-day of-, 190—. 

Ajztec Land and Cattle Company, Limited, 

By-, 

Its President. 

Attest: 

■ i 

Its Secretary.” 

\ 

A release in the exact wording, so authorized, was signed 
on January 26, 1906, by W. B. Jansen, as President, and, 
attested by Robert M. Murray, Secretary, and delivered! 
to the Santa Fe Pacific Railroad Company. 
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The said Minutes also record another Resolution unani¬ 
mously adopted at said meeting: 

“Upon motion duly seconded, the following resolution 
was unanimously adopted: 

Whereas, under the terms of a contract of sale of lands 
between the Atlantic & Pacific Railroad Company and this 
Company, dated February 3rd, 1886, said Railroad Com¬ 
pany reserved from such sale springs of water or other 
sources of water supply as said Railroad Company was 
then using for operating its road, and the property here¬ 
inafter described was a portion of such water supply and 
was then used by said Railroad Company for such opera¬ 
tion; and 

Whereas the Atchison, Topeka & Santa Fe Railway 
Company has acquired the right and title of said Atlantic 
and Pacific Railroad Company to the springs and other 
sources of water supply so reserved, and has requested 
this Company to convey to it the hereinafter described 
property, 

Resolved that the President or First or Second Vice 
President and Secretary of this Company be, and they 
hereby are, authorized and directed on behalf and in the 
name of this Company, for a nominal consideration, to sell 
and convey to the Atchison, Topeka & Santa Fe Railway 
Company the North half of the Northwest quarter of Sec¬ 
tion twenty-one, Township eighteen North, Range sixteen 
East of the Gila and Salt River Base and Meridian, Ari¬ 
zona, containing eighty acres, and 

A strip of land fifty feet wide through the East half of 
the Southeast quarter, and the Northeast quarter 
193 of section seventeen, the Southwest quarter, and the 
West half of the Northwest quarter of Section five, 
Township eighteen North, Range sixteen East of the Gila 
and Salt River Base and Meridian, Arizona; and to execute 
all necessary deeds and other instruments that may be re¬ 
quired to carry out said sale and conveyance.” 

The Minutes of said Aztec Land and Cattle Company, 
Limited, contain no record of any other corporate action 
with respect to said Deed of November 7, 1905, either be¬ 
fore or after said date, and the said Corporation has no 
record of what took place in the negotiations leading up to 
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the said Deed of November 7, 1905, and the release and 
deed of lands and water rights to the Railroad authorized 
by the Directors in connection therewith. 

The names of the Subscribers to the Capital Stocjk of 
Aztec Land and Cattle Company, Limited, on January 3, 
1885, when the First Meeting was held, and the contract 
with Atlantic and Pacific Railroad Company was approved, 
are set forth above. 

Annexed hereto, marked Exhibit “A”, is a full and com¬ 
plete list compiled from the Stock Ledger of said Corpora¬ 
tion, showing in parallel columns, the names of all Stock¬ 
holders thereof on February 3, 1886, the date whefi the 
formal contract of sale with the Atlantic and Pacific Rail¬ 
road Company was signed, together with the number of 
shares owned by each stockholder, and the names of all 
stockholders thereof on November 5, 1905, when the deed 
from the Santa Fe Pacific Railroad Company to ^ztec 
Land and Cattle Company, Limited, was executed, together 
with the number of shares owned by each stockholder. 

The records of said Corporation show that all of said 
shares were fully paid and non-assessable, and the total 
shares shown in such list were all that were then issued 
and outstanding. 

194 The Corporation has no record which would show 


whether any of said stockholders also held stqck in 
any other corporation at any time, and no such recprd is 
available to it. 

Hakding Johnson. 

Sworn to before me this 6th day of May, 1947. 

Edward C. 0. Thomas, 
Notary Public, State of New York, Residing 
in Nassau County. Certificates FUedf in 
New York County, N. Y. Co. Clk’s No. 
297, Reg. No. 390-T-9. Term expires 
March 30,1949. 
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Schedule “A” 


List Compiled from the Stock Ledger of Aztec Land and Cattle Company > 
Limited, Showing in Parallel Columns the Names of All of Its Stockholders, 
and the Number of Shares Held by Each Stockholder on February 3, 1886, 
and November 7, 1905, Respectively. 


Number of Shares held 


Name of Stockholder 

Frank M. Ames. 

Anni e Conrad Altfather. 

George Atkinson. 

Mrs. Mary S. Apthorp... 

The Atchison Topeka & Santa Fe Railway Company. 

G. R. Agassiz. 

Frank A. Ames... 

Isaac T. Burr, Trustee. 

Isaac T. Burr. 

Fielding Bradford. 

F. N. Bangs. 

Francis S. Bangs. 

Joshua Ballard. 

George Butler. 

Frank T. Butler. 

Virginia F. Bleecker. 

A. S. Bird. 

Mary A. Ballard. 

Gayton Ballard. 

Stephen Ballard. 

Alden P. Barker. 

Ashton C. Barker. 

James W. Bell. 

Joseph H. Choate. 

Uriel Crocker. 

Uriel H. Crocker. 

George G. Crocker. 

Emil Carlebach... 

George Glover Crocker & George Uriel Crocker 

Trustees for Sarah H. Crocker, under will of 

Uriel Crocker. 

Joseph B. Crocker. 

George U. Crocker. 

Edgar Crocker. 

Wm. H. Conrad. 

Adelaide P. Kinsley Carr. 

Annie J. Crocker. 

Arthur T. Cabot. 

Wm. H. Chandler. 

B. P. Cheney. 

Mrs. Eudora Miller Clover. 

Mrs. Isabella W. T. Clark. 

Alfred B. Darling. 

Henry Dexter. 

Charles M. Frey. 

Walter L. Frost. 

Bryce Gray. 

W. H. Goodwin. 

D. L. Gallup. 

David K. Horton. 

William H. Horton... 

David W. Henry, Admin, of Estate of Richard W. 

Thompson, dec'd. 

R. Isaacs & Brother. 

196 Bernard Jenney. 


Feb. 3, 1886 Nov. 7, 1905 


150 

94 

.... 

10 

’so 

50 

50 

• • • a 

■ ■ ■ ■ 

2,154 

50 

• • • • 

.... 

94 

1,500 

a a a a 

100 

125 

50 

50 

100 

a a a a 

• • a • 

50 

100 

a a a a 

5 

5 

5 

5 

5 

a a a a 


50 


25 


25 


25 


13 


12 


2 

’266 

200 

100 

a a a a 

.... 

2 

_ 

68 

25 

a a a a 


64 


16 


14 


14 

"io 

a a a a 


43 


22 


300 


25 


55 


200 


40 

’266 

250 

50 

50 

50 

a a a a 

100 

100 

5 

a a a a 

50 

a a a a 

.... 

1 

5 

5 

10 

10 


150 

.. 

100 

20 

20 


































































Name of Stockholder 

W. B. Jansen. 

Abraham Jacobi. 

Geo. E. B. Jackson. 

S. T. B. Jackson. 

S. T. B. Jackson and Charles D. Merrill, Trustees.. 

Edward W. Kinsley. 

Henry Kinsley... 

R. C. Kerens... 

J. C. Knox. 

Thos. W. Lillie. 

Lehman Bros. 

C. J. Leigh. 

Solomon Lincoln & Mrs. Isabella W. Talbot, 

Trustee for Mrs. Isabella W. Talbot. 

Elizabeth B. Low. 

Solomon Lincoln & Mrs. Isabella W. Talbot, 

Trustees for Thomas Talbot. 

Solomon Lincoln & Mrs. Isabella W. Talbot, 

Trustees for Grace Talbot. 

Solomon Lincoln & Mrs. Isabella W. Talbot, 

Trustees for Leroy H. Talbot. 

H. W. T. Mali & Co. 

Mrs. Mary Chess Miller. 

James McCreery... 

Elisabeth D. Merrill. 

Robert M. Murray. 

George H. Norman. 

Stephen H. Norman. 

Hibbard R. Norman. 

Hannah S. Norman. 

Sarah E. Norman. 

Samuel G. Norman. 

Benjamin Newgass. 

Charity Newton. 

The National Exchange Bank of Dallas. 

Asa P. Potter. 

Alex H. Rice. 

E. P. Ripley. 

Mary Kinsley Rogers. 

J. & W. Seligman & Co. 

J. & W. Seligman & Co. for J. F. Miller <fc Friend_ 

Alnprf StrfliKQ 

J. & W. Seligman & Co.‘ for J. Martin White 

J. & W. Seligman & Co. for R. Isaacs & Bro. 

J. & W. Seligman & Co. for James McCreery. 

J. & W. Seligman & Co. for Richard W. Thompson.. 
J. & W. Seligman & Co. for Gardner Wetherbee.... 

J. & W. Seligman & Co. for Mary A. Levison. 

Theo. Seligman... 

Geo. W. Seligman. 

Alden Speare. 

Caroline M. Speare. 

George O. Shattuck. 

197 Carl Schurz..... 

E. J. Simpson. 

Frank W. Smith.... ■.. 

Thomas T. Talbot. 

George F. Talbot... 

S. P. Tuck. 

Lucy A. Thomas. 

Haidee Williamson. 


Number of Shares heljl 
Feb. 3, 1886 Nov. 7,1905 


1 


50 

a a a a 

30 

a a a a 

• • • • 

16 

• ■ • ■ 

2 

5 

a a a a 

50 

100 

50 

50 

10 

15 

5 

a a a a 

100 

100 

.... 

50 


40 

.... 

10 

.... 

40 

.... 

40 


40 

'iso 

150 

.... 

200 

• • • « 

50 

• • ■ • 

16 

■ ■ • ■ 

20 

50 

a a a a 

50 

a a a a 

• • • • 

10 

• • • • 

10 

■ a > • 

10 

• a • a 

10 

50 

50 

.... 

10 

. . 

125 

50 

75 

5 

a a a a 

• a a a 

1 


42 

1,475 

2,422 

400 

a a a a 

a a a a 

5 

200 

a a a a 

100 

a a a a 

100 

100 

100 

a a a a 

50 

50 

50 

a a a a 

5 

5 

a a a a 

5 

100 

a a a a 

a a a a 

125 

200 

a a a a 

50 

a a a a 

270 

145 

10 

10 

200 

a • a a 

10 

10 

a a a a 

5 

• • a a 

50 

10 

a a • a 
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Number of Shares held 


Name of Stockholder Feb. 3, 1886 Nov. 7, 1905 

Margaret S. White. 16 

Henry Warren. 904 612 

Margaret D. Waterworth. 50 

J. Martin White. 200 


7,879 9,631 

• •••••• 


199 Filed May 24,1949. Harry M. Hull, Clerk 

Exhibit 12 


Dr. Cash—N.Y. 


1884 

Dec. 24 To Capital Stock 

J. & W. Seligman & Co. $147,500 

E. W. Kinsley by J. 6c W. S. <fc Co. 500 
T. W. Lillie by J. & W. S. & Co. 500 
Bryce Gray by J. & W. S. & Co.. 500 

A. H. Rice by J. 6c W. S. 6c Co_ 500 

Theo Seligman by J. & W. S. 6c 

Co. 500 $150,000 


Isacc T. Burr, Trustee.. 150,000 

30 Geo. 0. Shattuck. 1,000 

Henry Warren. 1,000 

Thos. Talbot. 1,000 

31 Lehman Bros. 10,000 

Geo. O. Shattuck. 9,000 

Thos. Talbot. 9,000 

J. & W. Seligman & Co. for 

J. F. Miller. 40,000 

J. M. White. 20,000 

R. Isaacs & Bro. 10,000 

W. L. Frost. 10,000 

Jas. McCreery. 10,000 

R. W. Thompson. 10,000 

F. N. Bangs. 10,000 

30/31 J. & W. Seligman 6c Co. 22,500 

30/31 Atchison T. & S. F. Ry. Co. 22,500 

1885 

Jan. 2 Isaac T. Burr. 500 

J. 6c W. Seligman <fe Co. for 
F. W. Smith. 1,000 


above deposited, U. S. Trust Co.. $487,500 

5 B. Newgass. 5,000 

13 Geo. Atkinson. 5,000 

26 Henry Kinsley. 5,000 

Stephen H. N orman. 5,000 

D. K. Horton. 200 


deposited with J. & W. S. & Co. 20,200 

Henry Warren. 4,000 

27 J. & W. Seligman & Co. 8,500 


deposited with U. S. Trust Co.. 12,500 


Forward 


$520,200 
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200 


Dr. Cash—N.Y. 

1885 To Forward. 

Capital Stock Interest 

Mar. 11 Alaen Speare. $120.00 $10,000 

17 Joshua Ballard. 125. 10,000 

20 G. R. Agassiz. 66.67 5,000 

20 G. F. Talbot. 13.83 1,000 

23 W. H. Goodwin. 70 . 5,000 

25 Chas. M. Fry. 73.33 5,000 

27 Bernard Jenney.. 29 . 2,000 

27 D. K. Horton. 4.35 300 

30 Thos. Talbot. 10,000 

Apr. 4 Geo. H. Norman. 79.17 5,000 

4 Fielding Bradford. 75 . 5,000 

9 R. C. Kerens. 34 . 2,000 

10 Geo. Butler. 8.67 500 

11 Thos. Talbot. 150. 

13 W. H. Horton. 17.50 1,000 

16 J. & W. Seligman & Co. for 

G. Wetherbee. 91.67 5,000 

22 J. & W. Seligman & Co. for 

Mrs. M. A. Levison. 95.83 5,000 

25 Henry Dexter. 98.33 5,000 

29 Frank T. Butler. 10.17 500 

May 1 Jas. H. Choate. 413.33 20,000 

4 Mary E. Apthorpe. 102.50 5,000 

5 Frank M. Ames. 102.50 5,000 

5 Carl Schurz. 103.34 5,000 

14 A. Jacobi. 114.16 5,000 

15 A. B. Darling. 416.66 20,000 

18 Geo. O. Shattuck. 75 . 3,200 

23 I. T. Burr. 229.58 9,500 

23 H. W. T. Mali & Co. 365. 15,000 

24 Virginia F. Blucker. 500 

28 J. C. Knox. 25. 1,000 

28 Uriel Crocker. 241.67 10,000 

June 2 Geo. E. B. Jackson. 77.50 3,000 

2 Haidee Williamson. 25. 1,000 

2 Emil Carlebach. 62.50 2,500 

July 1 R. C. Kerens. 90 . 3,000 

6 Asa P. Potter. 150 . 5,000 

17 Frank M. Ames. 10,000 


deposited with J. & W. S. & Co. 
To interest ditto 

Forward. 


$520,000 


201,000 

3,756.26 

$724,956.U 













































122 


(Here follows 1 paster, side folio 201) 
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Barr, Isaac T. 


Cheney B. P. 


Reinhart, J. W. Aztec 

A. & P. 


Ripley, E. P. 


Robinson, Dan B. 


Atchison 


S. F. P. 

Atchison 


Aztec 

A, & P. 
Atchison 


Seligman, Geo. W. 


203 Seligman, Theo. Aztec 


Walker, Aldaco F. Aztec 

S. F. P. 

Atchison 

D. 

Director 

E.C. 

Executive Committee 

C.B. 

Chairman of the Board 

P. 

President 

A.P. 

Acting President 

V.P. 

Vice President 

1V.P. 

1st Vice President 

2V.P. 

2d Vice President 

4V.P. 

4th Vice President 

A.T. 

Assistant Treasurer 

A.S. 

Assistant Secretary 

S.T. 

Secretary-Treasurer 

G.Aud. 

General Auditor 

Aud. 

Auditor 

G.M. 

General Manager 

Comp. 

Comptroller 

Asst. 


to p. 

Assistant to President 




1885 

1886 

1887 

Azrec 

D. 

D. 

D. 

A. & P. 

D. 

D. 


Atchison 

D. 

D. 

D. 

A. & P. 

D. 

D. 

D. 

Atchison 

C.B.D. 

C.B.D. 

C.B.D. 


Exmnrr 13 

Filed May 24, 1949, Harry M. Hyll, Clerk 

Officers and Directors of Aztec, A. & P., Santa Fe Pacific, and Atchison, Topeka and Santa Fe 

1888 1889 1890 1891 1892 1893 1894 1895 1896 1897 1898 

(6) (7) (8) (15) (16) (17) 


1899 1900 1901 1902 1903 1904 1905 


D. D. D. 

D. 

D. D. 


« 

1 

Gray. Bryce 

Aztec 

> 


A. & P. 


Gallup, D. L. 

Aztec 

r - 


A. & P. 

I 


Atchison 

L' 

i 

Jansen, W. B. 

Aztec 

^ ' 


Atchison 

i 

202 Libbey, William 

Aztec 

\ 


A.4P. 



Atchison 

1 

Manvel, Allen 

Aztec 

i 


A. AP. 



Atchison 



D.E.C. 

D.E.C. 

D.E.C. 

D. 

C.B. 

C.B. 

C.B.D. 

C.B.D. 

C.B.D. 



No salary. 

G. W. Seligman resigned Nov. 2, 1903: Robt. M. Murray elected 2V.P. and 
member of executive committee to succeed him. Min. Bk. p. 207. 

Gray elected V.P. for unexpired term of E. W. Kinsley, deceas*d- 
Min. Bk. p. 120. 

Warren resigned Dec. 16, 1892; Manvel elected Dec. 27, 1892. 

Min. Bk. p. 129. i 

Ripley resigned May 8, 1902; Gallup elected. Min. Bk. p. 180. 

Executive committee number increased from three to five in 18)0. 

Meeting postponed at request of Atchison. 

Meeting postponed at request of Atchison. 

T. Seligman resigned Juno 11, 1889; G. W. Seligman elected to succeed him. 
Min. Bk. p. 78. 

McCreery resigned Mar. 22, 1894: Robinson elected. Min. Bk p. 132. 

Lithgow resigned May 8, 1902; Ripley elected. Min. Bk. p. 190. 

Warren resigned May 8, 1902; Gallup elected. Min. Bk. p, 19. 

G. W. Seligman resignod May 8. 1902; Theo. Seligman elected. Min. Bk. 189. 
Theo. Seligman resigned Apr. 22, 1903; Murray appointed. 4 Min. Bk. p. 197. 


A. & P. in receivership. ' 

Santa Fe Pacific company was formed under an Act of Congress 
approved Mar. 3, 1897, to bold and carry on the franchises 
and property of the A. & P. R. R. which were acquired at 
foreclosure sale May 3, 1897, in the interests of the 
Atchison, Topeka and Santa Fe Ry. Co. 

Santa Fe Pacific listed as a proprietary line operated by the 
Atchison, Topeka and Santa Fe since July 1, 1897 (Poors, 
1898, p. 282). 


--- 

BEST COPY AVAILABLE 

from the original bound volume 





















































































































































J 



123 


Exhibit 14 

206 Minutes of Meeting of Executive Committee of Aztec 

Land & Cattle Co. Ltd. 

Held at its Office 
15 Broad St., New York 

April 28th, 1$98. 

Thursday 3:15 P.M. 

Present: Messrs. G. W. Seligman, A. F. Walker, Albert 
Strauss, T. W. Lillie. 

Mr. Albert Strauss, 1st Vice President in the Chair 

! 

Separate, like communicating as to tenor and date, 
signed respectively by the Atchison, Topeka & Santa Fe 
Ry. Co. and by Mess. J. & W. Seligman & Co. were sub¬ 
mitted and read, which were in form as follows, to wit: 

“New York, April 28th, 1898. 
Azetc Land & Cattle Co. Ltd. 

Gentlemen : 

Whereas on December 31st 1898 your Company owed us 
for principal and interest the sum of $160,614.22 an(l we 
have received on account of the above since that dat^ the 
sum of $8635.58 leaving a balance in our favor of $151,9| 8.64 
with interest from that date, we hereby offer to accebt in 
payment for $108,000 of such indebtedness, your First 
Mortgage Bonds, of the par value of $108,000, with coupons 
attached maturing on and after July 1st, 1897, which we 
hold as Collateral Security, and to take your demand n^tes, 
dated April 28th, 1898 for $43,978.64, with 6% interest 
from December 31st, 1896 for the balance of said indebted¬ 
ness. 

Yours very truly, 

(Signed) — Atchison Topeka & Santa 
Fe Railroad Co., 

By Aldace W. Walker, 

Chairman of Board of Directors, 
(Signed) — J. & W. Seligman & Co. 

Voted: That the same be received and placed on file.! 
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On motion duly seconded the following preambles and 
resolutions were adopted. 

Whereas this Company, on December 31st, 1886, owed 
Messrs. J. & W. Seligman & Co. and the Atchison, Topeka 
& Santa Fe Railway Co. the sum of $160,614.22 each, and 
have paid each of them the sums of $8635.58, leaving a 
balance due and owing to each of them of $151,978.64; and 

Whereas each of the said J. & W. Seligman & Co. and 
the Atchison, Topeka & Santa Fe Railway Co. have offered 
to take $108,000 of bonds, with coupons attached, maturing 
on and after July 1st, 1897, in payment for $108,000 of such 
indebtedness, which bonds have been hitherto held by each 
of such parties as collateral security for the indebtedness 
to them, and have also agreed to take demand notes, dated 
April 28th, 1898, for $43,978.64, with interest at six per 
cent, from December 31st, 1896, for the balance of the said 
indebtedness, 

Resolved that the said offers of Messrs. J. & W. Selig¬ 
man & Co. and of the Atchison, Topeka & Santa Fe Rail¬ 
way Co. be, and they hereby are, accepted, and that they be 
authorized to retain the said Bonds, with coupons attached, 
as above mentioned, as owners thereof; and further that 
the officers of this Company be, and they hereby are, au¬ 
thorized and empowered to execute said notes, upon their 
surrender of any notes of the Company which they may 
now hold as evidence of such indebtedness. 

Further Resolved that the coupons Nos. 6 to 20 inclusive 
attached to the above $216,000 bonds and maturing prior 
to said July 1st, 1897 be forthwith cancelled as soon as 
received by this Company from said J. & W. Seligman & 
Co. and the Atchison, Topeka & Santa Fe Railway Co. 
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207 Filed Hay 24, 1949, Harry M. Hull, Clerk} 

Exhibit 15 

Minute Book, p. 95, Directors Meeting Feb . 27, 18^0 

“A letter from Col. John J. McCook, General Counsel of 
the A. T. & S. F. R. R. Co. dated 26th inst. requesting a post¬ 
ponement of the election of officers for the ensuing year 
was submitted and read, and 

“On motion of Mr. Gray, duly seconded, it was 

“Voted that in compliance with Col. McCook’s request 
as above, the election of officers be postponed, and that the 
Secretary write him and request the designation of a per¬ 
son to be elected a director in the place of Mr. Buri[, re¬ 
signed, and also an early day for a meeting of the Board 
for organization. 

“Mr. Isaac T. Burr tendered his resignation as a director 
in the company, which on motion duly seconded, was ac¬ 
cepted.” 

208 Filed May 24, 1949, Harry M. Hull, Clerk 

Exhibit 16 
Minute Book, p. 109 

“On February 11th 1891 sent out notices for a meeting 
of the newly elected Board of Directors to be held Felj). 18. 
On February 14th the notices were recalled and meeting 
postponed indefinitely by request of Director Allen Majnvel, 
representative of Atchison interest. 

T. W. Lillie, Secretary 
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209 Filed May 24,1949. Harry M. Hull, Clerk. 

Exhibit 17 
File No. 1220-2 

Aztec Land and Cattle Company (Limited) 

Report 

For the Year 1891 


210 Aztec Land and Cattle Company (Limited) 1891 

Board of Directors 


Frank M. Ames. 

Alfred B. Darling. 

Bryce Gray. 

•Edward W. Kinsley .... 

T. W. Lillie. 

Allen Manvel . 

James McCreery. 

Geo. W. Seligman. 

Henry Warren. 

•(Deceased, Dec. 26, 1891.) 


.Boston, Mass. 

.NewYork 

.NewYork 

.Boston, Mass. 

.New York 

.Chicago, Ill. 

.New York 

.NewYork 

Weatherford, Tex. 


Officers 

President: Henry Warren. 

•Vice-President: Edward W. Kinsley. 

Secretary and Treasurer: T. W. Lillie. 

Assistant Treasurer: Henry Kinsley. 

Counsel: Seligman & Seligman. 

Ranch Superintendent: John T. Jones, Holbrook, 
Arizona. 

Company’s Office: 

No. 15 Broad Street (Mills Building), New York 
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211 Aztec Land and Cattle Company 

(Limited) 

Stockholders 

December 31st, 1891 


Ames, Frank M., 

Ames, Oliver, Trustee, 
Atkinson, George, 

Burr, Isaac T., Trustee, 
Burr, Isaac T., 

Bradford, Fielding, 

Bangs, John K., 

Bangs, Francis S., 

Butler, George, 

Butler, Frank T., 

Bird, A. S., 

Ballard, Mary A., 

Ballard, Gayton, 

Ballard, Stephen, 

Barker, Isaac, 

Bell, James W., 

Choate, Joseph H., 
Crocker, Uriel H., 

Crocker, Uriel H., Trustee, 
Crocker, George G., 
Carlebach, Emil, 

Conrad, ¥m. H., 

Cabot, Arthur T., 

Chandler, Phebe A., 
Cheney, B. P., 

Clover, Eudora, M., 

Clark, Isabella W. T., 
Darling, Alfred B., 

Dexter, Henry, 

Fry, Chas. M., 

Frost, Walter L., 

Gray, Bryce, 

Goodwin, W. H., Jr. 
Horton, David K., 


Horton, Wm. H., 

Isaacs, R., and Bro., 
Jenney, Bernard, 
Jackson, Geo. E. B., 
Kinsley, Edward W., 
Kinsley, Henry, 
Kinsley, C. A., 

Kerens, R. C., 

Knox, J. C., 

Lillie, T. W., 

Lehman Bros., 

Lincoln, Solomon, et al., 
Trustees, 

Mali, H. W. T. & Co., 
Miller, Mary C., 
McCreery, James, 
Norman, Geo. H., 
Norman, Stephen H., 
Newgass, Benj., 

Potter, Asa P., 
Seligman, J. & W. & Co., 
Seligman, Jesse, 
Seligman, Geo. W., 
Speare, Alden, 

Shattuck, Geo. 0., 
Simpson, E. J., 

Smith, Frank W., 
Talbot, Geo. F., 

Tuck, S. P., 

Thomas, Malcom, 
Williamson, H., 

Warren, Henry, 
Wheeler, Emily M. 
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212 Aztec Land and Cattle Company 

(Limited) 

New York, December 31st, 1891. 


To the Stockholders: 

The yearly accounts of the Company are hereby submitted 
for your consideration. 

Our cash receipts for the year 1891 have been as follows: 


From cattle sales .$76,869.40 

44 Bills Receivable. 5,032.00 

44 Interest . 733.65 


Total.$82,635.05 

The expenditures for the same period have been: 

For Operation of Property.$38,936.82 

44 Improvement of Property. 1,825.10 

“ Taxes (1890). 7,910.87 

44 Interest on Bonds. 16,980.00 

44 Interest on Loans . 1,135.56 

44 Salaries, Rent, Printing, etc. 1,754.14 

Applied on payment of old debts. 14,092.56 


$82,635.05 

Since the organization of the Company in 1885 our gross 
income from sales of cattle and horses has been $299,920.86, 
and the expenses for the same time, including the moving of 
the cattle from Texas to Arizona, operation of the property, 
taxes, interest, salaries and wages, and New York 
213 office, have been $594,655.96. The largest items of 
this expense are as follows: 


Interest .$190,333.21 

Wages and Salaries. 162,506.00 

Freights. 74,687.90 

Taxes . 56,040.91 


Our cattle will continue to yield an income in excess of fixed 
charges for interest, taxes and operation of Ranch; but, as 
stated in last Annual Report, we must depend upon a sale of 
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lands for any large or immediate reduction of our debt, and 
consequent reduction in interest account. Should your man¬ 
agement succeed in making sale of a considerable amount of 
timber lands, and could matters with the Atlantic and Pacific 
R. R. Company be adjusted by a return to us of the m|>ney, 
with interest, paid for lands to which title is not perfected 
according to terms of the contract, the stock of the j^ztec 
Company would soon yield dividends. 

The condition of the landed interests of the Company, as 
taken from a report made to your management by the ^and 
Office of the A. & P. R. R. Co., is as follows: 

Lands selected within the Absolute Grant 
accepted by the General Land Office, and 
all fees paid; 

88 

Patent issued Oct. 7th, 1891.310,492 — acres 

100 

Lands selected within the Absolute Grant 
accepted by the General Land Office, and 
all fees paid; | 

92 

Patent not yet issued, but pending.106,337 — acres 

100 

Lands selected within the Indemnity Grant 
accepted by the General Land Office, and 
all fees paid; 

93 | . 

Patent not yet issued, but pending.... 108,052 — hcres 

100 


Total 


73 

524,883 — abres 

100 


214 The greater portion of the balance of the one million 
acres contracted and paid for in 1885, to wit, four 
hundred and seventy-five thousand one hundred sixteen and 
27/100 acres, are not yet surveyed, and will not, in! all 
probability, be surveyed or patented for many years to come, 
and some of it, possibly, not during the legal life of this 
Corporation. Under a specific clause in our contract of 
February 3d, 1886, with the Atlantic & Pacific R.R. Company, 
that Company bound itself to obtain Patents for all of the 







lands mentioned in the contract within two years from date 
of same, or, if unable to do so, then, at our option, to refund 
the contract price, with 6 per cent, interest, for all lands that 
it should be unable to obtain Patents for. Our attorneys 
have this matter under consideration. 






217 AZTEC LAND AND CATTLE COMPANY, LIMITED 

STATEMENT, DECEMBER 31st, 1891 
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223 Same for Yeas 1894 

224 Aztec Land and Cattle Company, (limited) 

New York, January 1st, 1895. 

To the Stockholders: 

Reference has been made in former reports to the matter 
of our landed interests, and to the fact that the Atlantic & 
Pacific Railroad Company had obtained Patents for only 
a portion of the lands out of the one million acres for which 
our Company paid the Railroad Company. Our contract 
with the Railroad Company required that it should return, 
with interest, the purchase price paid to it by us for all 
lands to which Patents were not obtained from the U. S. 
Government within two years from date of the contract. 

On July 24th, 1894, your Directors appointed a Com¬ 
mittee to negotiate with the railroad officials for the ad¬ 
justment and settlement of our claim for the refund of the 
money paid for lands to which no satisfactory title could 
be given. 

On August 14th, 1894, an agreement for arbitration of the 
matter was entered into, and Edward Lauterbach, Esq., of 
New York City, was agreed upon as Arbitrator. 

On September 26th, 1894, the Arbitrator rendered a de¬ 
cision that the Atlantic & Pacific Railroad Company is in¬ 
debted to the Aztec Company in the sum of $213,524.87 with 
interest thereon at the rate of six per cent, per annum from 
January 1st, 1885, and that until payment by the Atlantic 
& Pacific Railroad Company of this sum, the Aztec Com¬ 
pany is entitled to retain a lien upon the unsurveyed lands 
(some 427,049 74/100 acres) for which no Patent has been ob¬ 
tained, but for which the Railroad Company was paid the 
purchase price by the Aztec Company on December 31st, 
1884. 

As the Aztec Company is indebted in a large sum of 
money to the Atchison Company, it is now sought to ex¬ 
change this judgment against the Atlantic & Pacific Rail¬ 
road Company for the Bonds and indebtedness of the Aztec 
Company now held by the Atchison Company, and 
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225 in addition thereto to take the Aztec stock hel|l by 
the Atchison Company at a price sufficient to cpver 
the amount of the judgment in excess of the debt helji by 
it as above mentioned. 

It may be seen by reference to the statement of operations 
of our Company for the year, which is practically about the 
same result achieved in former years, that if this exchange 
is made with the Atchison Company the condition of this 
Company would be materially improved by cancellation of 
$215,700 of its Capital Stock, of $100,000 of its Bonded 
Debt, and of $147,500 of its Floating Debt and interest 
thereon. 

Negotiations with this end in view are now pending, and, 
it may be hoped, with prospect of success inasmuch as it 
may be seen that the proposition is not a disadvantageous 
one for the Atchison Company to accept, receiving it 
will a judgment against the Atlantic & Pacific Railroad 
Company (a large majority of the stock of which Company 
is owned by the Atchison Company), which judgment is 
secured by 427,000 and odd acres of land which will be free 
and clear of all mortgage liens. 

Advices from the Ranch report our cattle as being in 
good condition to go through the winter without much loss, 
grass being greatly improved upon our range in Arizona 
by the copious rains of last summer. 

Bryce Gray, 

First Vice-Preside 
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Aztec Land and Cattle Company 
(Limited) 


Statement, December 31st, 1894 
Assets 


•Lands, 572,950 96/100 acres, cost. $286,475.13 

Improvements and additions. 42,004.55 


U. S. Government Land Scrip, 205 98/100 

acres. 2,240.00 

Due from A. & P. R. R. Co. as 
per award for 427,049 74/100 


.. X.SJ Z.O« 

Interest. 128,114.92 341,639.79 


fCattle and Horses, estimated value. 250,000.00 

Bills receivable. 2,600.00 

Interest on same. 1,476.67 

Open accounts. 1,199.50 

Cash. 3,488.99 


Liabilities 


Capital Stock.. 

Bonds, 1st Mortgage 6s: 

Authorized. $500,000 

Hypothecated. $216,000 

In Treasury. 1,000 217,000 


$963,100.00 

283,000.00 


Bills payable. 219,999.02 

Interest on same. 77, 526.33 

Coupons, past due and of Jan. 1, 1895 . 22,980.00 

Open accounts. 7,087.06 

Taxes, 1894. 6,476.16 


$931,124.63 $1,580,168.57 
Balance. 649,043.94 


$1,580,168.57 $1,580,168.57 


• The lands are stated at cost. They have since enchanced in value, 
f The estimated value of cattle and horses is believed to be low, being about 
$9 per head on a little upwards of 27,000 head, after having made liberal deduc¬ 
tions for estimated losses in the herds to this time. Sales have averaged $12.50 
per head. 

The number of cattle sold in 1894 was 3,735. 

The number of calves branded was 5,748. 
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Aztec Land and Cattle Company 
(Limited) 

Results of Operations 
Year 1894 

Beef Sales. $46,731.89 

Ranch Accounts: 

Wages, paid and due. $10,917.75 


Provisions. 

Grain. 

Freight. 

General Expenses. 

Traveling. 

Pasture. 


Interest. 

Taxes, due. 

New York Office: 

Salaries. 

Rent and Miscellaneous. 


2,214.93 

2,017.77 

1,114.55 

1,593.20 

380.65 

100.00 


$1,000.00 

1,384.69 


Interst on bonds;paid, and accrued. 
Other interest; paid, and accrued... 


$46,731.89 


Deficit. 


$18,338.85 

69.42 

6,^76.16 


16,080.00 

15,017.69 

$59,1266.81 

46,731.89 

$12,{534.92 


Same for Year 1895 


229 Aztec Land and Cattle Company (limited) 

1895 


Board of Directors 

Frank M. Ames,.Boston, Mass. 

Francis S. Bangs,.New York. 

B. P. Cheney,.Boston, Mass. 

Bryce Gray,.New York. 

T. W. Lillie,.New York. 

D. B. Robinson,.Chicago, Ill. 

Geo. W. Seligman,.New York. 

Henry Warren,.Weatherford, Texas. 

Aldace F. Walker, . New York. 






























136 


Officebs 

President, (vacant.) 

First Vice-President, Bryce Gray, New York. 

Second Vice-Pres’t and Gen’l Manager, 

D. B. Robinson, Chicago, HL 

Secretary and Treasurer, 

T. W. Lillie, New York 

Counsel 

Seligman & Seligman, New York 
Assistant General Manager, Geo. L. Brooks, Albuquerque, 
N. M.; Ranch Superintendent, John T. Jones, Holbrook, 
Arizona 

Office 

No. 15 Broad Street (Mills Building), New York 
230 Aztec Land and Cattle Company (limited) 

January 1, 1896. 

To Stockholders and Bondholders: 

Statements herewith submitted show the financial situa¬ 
tion of the Company at this time, the results of operations 
the past year, and furnish other items of information. 

The value of the lands is stated at the cost price thereof, 
paid eleven years ago, which was then very much under 
prices at which other lands of the same character, and in 
the same region, had been bought and sold, and now they 
are worth a great deal more than cost. 

The estimated value, stated, of the cattle and horses is 
on a basis much below that of prices obtained for cattle sold 
in 1895, as may be seen by reference to pages 11 and 12 
following. 

Prices for range cattle during the past year have been a 
good deal better than for some years before. 

Results of the business of your Company for 1895 show 
a surplus, after deducting all expenses and annual charges, 
of $9,407.24 against a deficit of $12,534.92 the preceding 
year. 
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Of the net cash receipts of 1895 there is at this datq the 
sum of $12,207.12 remaining in hand, after payment during 
the year of all operating expenses, taxes of 1894 and }895, 
bond coupons which were past due since January 1 and July 
1, 1894, and about $12,000 of indebtedness previously in¬ 
curred. 

Coupons past due and still unpaid, of Bonds, are those 
of January and July, 1895, and January, 1896, amounting 
to $25,470. 

The cash in hand now is sufficient to meet the operating 
expenses of the Company till funds can again be realized 
from cattle sales in the coming spring, and for the pur¬ 
chase of some necessary new horses for use on the ra^ich. 

About seventy old horses are worn out and worthless. 
231 It would be highly desirable, also, to purchase sbme 
new bulls for distribution in the herd. 

Those who have purchased our cattle in recent years have 
been able to make large profits thereon by transporting 
them to other pastures to fatten and mature before sale 
in the principal cattle marts in the west. 

Had the Aztec Company been able to pursue this course 
for some years past, on its own account, the results would 
have been highly gratifying, probably fifty per cent, better 
than we have had, and your Company would now have 
been in a correspondingly better financial condition, the 
means necessary to do so have not been available. 

Unfavorable weather conditions during last October ind 
November in a measure interfered with a larger branding of 
calves for the year. But under changed circumstance^ in 
this respect, this is now being made up for, and by spring! all 
calves on the ranch will be pretty fully branded up. 

The cattle are now in fair condition to winter well. 

At the close of 1894, and during last year we shipped 
some cattle, about 1500 head, to pasture in New Mexico and 
Kansas, mostly to the former, and the results obtained 
were somewhat better than of sales of similar cattle spld 
on the ranch, as is shown by statement of itemized sales, 
pages 10 and 11. 
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Nothing has been accomplished towards effecting a settle¬ 
ment of our claim against the Atlantic & Pacific Railroad 
Company, under the award in our favor by the arbitration 
agreed upon to decide the question at issue. This has been 
in part owing to the continuance of the property and affairs 
of the Railroad Company in the hands of Receivers ap¬ 
pointed just after the award was made. The claim now 
amounts, with interest, to $354,451.28, secured by upwards 
of 427,000 acres of land. 

The ownership of the Atlantic & Pacific Railroad is prin¬ 
cipally in the Atchison, Topeka & Santa Fe Railroad Com¬ 
pany, and it has long been a part of the latter system, 
operated and controlled by the Atchison Company. On this 
account, and because the Atchison Company is a large owner 
and holder of Aztec securities (viz.: $215,700 of Capital 
Stock, $100,000 of bonds and $109,100, without interest, 
of its floating debt) it was sought to arrange with it, on 
a proper basis, for the exchange with it of our claim against 
the Atlantic & Pacific Railroad Company for the 
232 Aztec stock, bonds and floating debt held by the 
Atchison Company, the latter securities to be cancelled 
when so exchanged. Of course the accomplishment of 
this would give greatly enhanced value to the remaining 
securities of the Aztec Company. 

All efforts in this direction have, however, been as yet 
without result, and it has been deemed advisable to await 
the issue of pending foreclosure proceedings instituted 
by the Bondholders of the Atlantic & Pacific Railroad Com¬ 
pany before taking any further steps in the direction of 
realizing on our claim. 

Bryce Gray, 

First Vice-President. 
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Aztec Land and Cattle Company, (Limited) 
Statement, December 31st, 1895 


Assets 

Lands, 572,950.26 acres, Cost... $286,475.13 
Improvements and additions ... 40,004.55 


$326,479.68 

U. S. Government Land Scrip, 

205.98 acres. 2,240.00 

Due from A. & P. R. R. 

Co. as per award for 
427,049.74 acres .. .$213,524.87 
Interest . 140,926.41 354,451.28 


Cattle and Horses, Estimated 


Value . 250,000.00 

Bills receivable. 2,600.00 

Open accounts, current. 2,597.82 

Cash. 12,207.12 


Liabilities 


Capital Stock. 

Bonds, 1st Mortgage 6s: 

Authorized.$500,000 

Hypothecated. $216,000 
In Treasury .. 1,000 217,000 


Bills Payable . 

Interest on above. 

Coupons, due 1895 . $16,980 

Coupons, due Jan. 1,1896. 8,490 


Open accounts, current 


$963,100.00 


283,000.00 

2X9,99^.02 

90,726.27 

25,470.00 

3671.00 


$950,575.90 $1,582,662 r 29 
Balance. 632,086.39 

$1,582,662.29 $1,582,662129 
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234 Same foe Year 1896 

235 Aztec Land and Cattle Company 

(Limited) 


January 2, 1897. 


To Stockholders and Bondholders: 

The financial situation of the Company and operations 
for the past year are given in the tables herewith submitted. 

The Company’s lands are given at cost price of the same, 
no estimate of their actual value being made, which is, how¬ 
ever, much more than cost. 

The estimated value stated of cattle and horses is low. 

The sales of cattle amounted to $54,372.58 for 3,262 head. 
Operating expenses and taxes were $28,728.04. Interest for 
the year on the Company’s floating debt and that on the first 
mortgage bonds amounts in the aggregate to $30,179.94, none 
of which has been paid. The outcome is that the business for 
the year shows a deficit of $4,535.40. All details in these 
respects are shown in the accompanying statements. 

One hundred and sixty acres of lands were sold last year at 
$2.50 per acre for cash, and the proceeds deposited with the 
Trustee under the mortgage; otherwise there has been no 
change in our land matters. The situation in regard thereto 
has been fully stated in the last and other preceding reports. 
The Atlantic & Pacific R. R. Co., continuing in the hands of 
the Court, under foreclosure proceedings, nothing could be 
done in respect of the award in our favor against that Com¬ 
pany. Our claim amounts now to $367,262.75, which is se¬ 
cured by about 427,000 acres of land. 

236 During the past year the Company has acquired a 
sufficient number of new horses for present and future 
use at a cost of a little less than $2,000. 

The number of calves branded in 1896 was 4,839. 

The purchase of some new bulls, to cost probably $4,000 
or $5,000, is imperatively necessary, and these it is proposed 
to acquire forthwith. 

The Company now has cash on hand amounting to upwards 
of $35,000. Before making use of this to pay back interest it 
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is deemed important to take into consideration, as is about to 
be done, the question of applying it instead to the shipment of 
some cattle from the Ranch to northern pasture, and main¬ 
taining them there till grown and fattened suitable for sale 
in the Chicago and Kansas City markets. It is urged by 
some that the pursuance of this course will be greatly bene¬ 
ficial, ultimately, to the interests of the Stockholders and 
Bondholders. Until a decision is arrived at upon this point 
it is deemed wise to keep the cash now on hand intact, and 
till it is ascertained how much would be required to carr^ out 
this policy if it is adopted, as the Company’s usual revenue, 
as heretofore, could not be counted on during the period that 
our cattle remained in the northern pastures, before sales 
later, the aggregate proceeds of which it is contemplated 
would be largely in excess of those realized from the course 
pursued in the past. 

Beyce Geay, 

President. 
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Amc Land and Cattue Company 
(Limited) 


Statement, December 31st, 1896 
Assets 


Lands, 668,310 26/100 acres, Cost. $263,595.13 

Improvements and additions. 40,004.55 


Due from A. & P. R. R. Co. as 
per award for 427,049 74/100 

acres. $213,524.87 

Interest on above. 153,737.88 


$303,599.68 

367,262.75 


U. S. Government Land Scrip. 2,240.00 

Cattle and Horses, Estimated Value. 250,000.00 

Open accounts. 4,163.95 

Cash on hand. 35,455.76 


Liabilities 


Capital Stock. 

Bonds, 1st Mortgage 6s: 

Authorized. 

Hypothecated. 

In Treasury. 


$216,000 

1,000 


$500,000 

217,000 


Bills payable. 

Interest on above.... 
Coupons: 

Jan. and July, 1895 
Jan. and July, 1896 
Jan., 1897. 


$16,980 

16,980 

8,490 


$963,100.00 

283,000.00 

219,999.02 

103,926.21 

42,450.00 


Open accounts. 3,459.95 


$962,722.14 $1,615,935.18 
962,722.14 


$653,213.04 


238 Same for Year 1897 

• •••••• 

239 Lands 

In preceding reports and statements issued the award in 
onr favor against the Atlantic & Pacific R. R. Co. for the 
refund to us of the purchase price, with interest, paid for 
427,000 acres of land was considered and treated as a 
special asset and so designated. About the middle of last 
year the property of the R. R. Co. was sold under fore¬ 
closure, and as our Counsel advise us, our said claim was 
wiped out by the foreclosure judgment. It was not pro- 
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tected under the foreclosure proceedings, and no provision 
for it was made in the reorganization scheme of the new 
Company. Therefore, in our present statement this asset 
is not carried as a specific one by itself, but instead our lands 
are shown at the actual cash cost thereof as borne on the 
books. 
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Aztec Land and Cattle Company 
(Limited) 

Statement, December 31st, 1897 
Assets 


Lands, Cost.... 

Improvements and additions. 


U. S. Government Land Scrip. 

Cattle and Horses, Estimated Value. 

Sundry open accounts current. 

Cash on hand. 


Liabilities 

Capital Stock. 

Bonds, 1st Mortgage 6s (1907): 

Authorized. $500,000 

Hypothecated. $216,000 

In Treasury. 1,000 217,000 

Bills payable (with $216,000 bonds as security). 

Interest due on above. 

Coupons due July, 1897. 

Coupons due January, 1898. 

Pay rolls, December 31st, 1897. 


$982,441.53 


Balance. 
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Same for Year 1898 


$479,440.00 

40,004.55 

$519,444.55 

2,240.00 

450,000.00 

1,406.00 

9,350.98 


$963,100.00 


°f 


283,000.00 

205,000.00 

111,691.50 

8,490.00 

8,490.00 

2,143.49 

- 1 - 

$1,581,914.99 

982,441.53 


$599, 


473j.46 


242 In the statement, page 8, the lands are given at tthe 
cost price paid for the same, that is $500,000, less 
$20,500 heretofore realized from sales of 4,640 acred— 
4,480 acres at $4.50 and 160 at $2.50 per acre. An estimate 
of the actual value of the remaining lands is not made until 
the same can approximately be known after negotiations for 
sale. In the same statement the value of cattle and hordes 
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is very conservatively estimated, based upon the number of 
head shown by the tally sheet, page 12. It is quite fair to 
assume that the number of head in the herd is greater than 
given, for the reason that aggregate deductions made for 
estimated losses are probably too great. As the cattle range 
over a great extent of territory it is not possible at any one 
time to exactly determine the total number of head owned 
by the Company. On page 13, the number originally 
243 purchased, the number of calves branded and of cattle 
sold, is stated with accuracy. 

Agreement of April 28th, 1898 

Under above date an agreement was entered into by and 
between the Company, the bondholders and the holders of 
the Company’s promissory notes heretofore issued for bor¬ 
rowed money, whereby it was provided and agreed that 
seventy-five per cent, of the face value and interest of the 
bonds and of the notes was to be accepted in full satisfaction 
and discharge thereof if so paid by July 1st, 1900. 

All of the bonds have been deposited under this agreement 
with the Continental Trust Company, New York, the new 
Trustee under the mortgage given to secure the bonds. 

The total issue of the bonds is $499,000, and the notes 
amount to $87,957.28; interest on both running at six per 
cent, per annum from January 1st, 1897. 

But two interests own $416,000 of the bonds and all of 
the notes, one-half each. 

The remaining $83,000 of the bonds are held by nine other 
parties. 

All of the bondholders are also stockholders. 

Under the agreement the bonds and the interest thereon, 
both as scaled, are to be paid before any payments are made 
on the notes similarly scaled. 

A first payment of five per cent., or $24,950, has just been 
made on account of the bonds. 

The advantage to the capital stock accruing under this 
agreement amounts to the sum of about $180,000 of which 
about $128,000, or, say 71 per cent., will be contributed by 
the two interests referred to. 
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To fulfil the provisions of this agreement instructions 
have been given to proceed forthwith to sell cattle as rapidly 
and as expediently as possible in instalments instead 
244 of in bulk, as by the former course better prices (Jan 
be obtained than by the other, and it is estimated that 
the proceeds of sales so made will be more than sufficient to 
discharge the bonds and notes as scaled leaving any cattle 
remaining and all of the lands for the sole benefit of fhe 
stockholders. 

It is intended also to realize upon the lands as soon as 
this can be done at proper prices and to apply all future jiet 
receipts of the Company, after the bonds and notes are so 
paid as scaled, in payments on the capital stock until the 
business and affairs of the Company are finally liquidated. 

In conclusion, it may be said that this agreement has pre¬ 
cluded the immediate foreclosure of the mortgage and a 
forced sale thereunder of all the assets of the Company 
which would most certainly have been very detrimental to 
the interests of the stockholders. 

During the year the Company has lost by death the sejrv- 
ices of Mr. Frank M. Ames as a Director. He was connected 
with the Company since its organization, was faithful and 
efficient in attention to the duties of his office and was the 
holder to a considerable extent of the capital stock and bonds. 

The management take pleasure in making note of its satis¬ 
faction in respect of the manner in which those in the Com¬ 
pany’s service have performed and discharged their respec¬ 
tive duties. 

B. P. Cheney, 

President. 
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Aztec Land and Cattle Company 
(Limited) 


Statement, December 31st, 1898 
Assets 


Lands, Cost. 

Improvements and additions 


U. S. Government Land Scrip.. 

Cattle and Horses, Estimated Value 

Sundry Open Accounts.. 

Cash on hand.. 


Liabilities 

Capital Stock, 9,631 shares. 

Bonds, 1st Mortgage 6s (1907): 

(Not issued, $1,000) 

Bills Payable, demand.. 

Interest accrued on above. 

Interest on Bonds, two years to date. 

Pay Rolls, December 31st, 1898. 


Balance 


$481,440.00 

38,004.55 


$519,444.55 

2,240.00 

397,500.00 

3,876.00 

17,408.02 


$963,100.00 

474,050.00 

87,957.28 

10,554.88 

59,880.00 

1,448.39 


$940,468.57 $1,596,990.55 
940,468.57 


$656,521.98 


246 Filed May 24,1949. Harry M. Hull, Clerk 


Exhibit 18 

Annual Report of the Board of Directors of the 
Atchison, Topeka and Santa Fe Railroad Co. 
to the Stockholders for the Year Ending 
December 31, 1884 

Boston: 

Press of Geo. H. Ellis, 141 Franklin Street 

1885 

247 Atlantic & Pacific 

Attention has been called from time to time, in the annual 
reports, to the connection of this Company with the Atlantic 
& Pacific. As that connection has now been established 
on a permanent basis, a review of the whole subject may be 
desirable. 

The present relations of this Company to the Atlantic & 
Pacific did not originate with the present management, 
which has simply aimed to carry to a successful issue the 
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policy initiated five years ago and ever since pursued, jin 
May, 1880, the Boston Directors for the year preceding 
being Messrs. Isaac T. Burr, B. P. Cheney, George A. Gard¬ 
ner (succeeded Feb. 2, 1880, by Mr. J. S. Ludlam), Joseph 
Nickerson, Thomas Nickerson, Charles J. Paine, C. !W. 
Pierce, Alden Speare, and George 0. Shattuck (succee4ed 
Feb. 4, 1880, by Mr. T. Jefferson Coolidge), President 
Nickerson in the annual report to stockholders for the year, 
stated: “Another negotiation, which required nearly six 
months to complete, secures to your Company an 
248 interest in the valuable franchises of the Atlantic & 
Pacific Railroad Company, which gives your road a 
right of way across Arizona and California to the Pacific 
Coast. Your Company, jointly with the St. Louis & San 
Francisco Railway Company, will build a new road from 
Albuquerque along the thirty-fifth parallel, which in due 
time will form part of a transcontinental line. The money 
for building six hundred miles of this new road is be^ng 
subscribed, and the work is now being pushed with all pbs- 
sible energy. The completing of this line must be of great 
value to the property.” The scheme, upon the negotiation 
of which the Directors thus felicitated themselves and the 
Company, was this: The Atchison Road was about reaching 
the Rio Grande at Albuquerque. The St. Louis & San Fran¬ 
cisco Road was operating a road to Vinita, in the Indian 
Territory, and a line from Pierce City westward, intended 
to reach Wichita, in the State of Kansas. Both the Atchison 
and the St. Louis & San Francisco Roads were aiming at 
the control of a line to the Pacific Coast. The latter Coin- 
pany, with that view, had already acquired seven-eight(hs 
of the entire capital stock of the Atlantic & Pacific Railroad, 
a United States corporation, with most valuable franchises, 
especially in the matter of Land Grants. On the other hand, 
by that portion of its road from Albuquerque to Wichita, 
the Atchison was in a position to supply a long link in a line 
from the Pacific Coast to an eastern terminus at either 
Chicago or St. Louis. The advantages possessed by each 
Company toward forming a transcontinental line naturally 
suggested the idea of a combination to secure the common 
end. Two agreements were accordingly entered into Jan. 


148 


31, 1880, one between the Atchison and St. Lonis & San 
Francisco, the other between the Atchison, the St. Louis & 
San Francisco, and the Atlantic & Pacific. Of the first 
agreement, it is only necessary to say that under it the 
Atchison acquired, without cost to it, one-half of the capital 
stock of the Atlantic & Pacific and a joint and equal control 
of that Company with the St. Louis & San Francisco, both 
the latter Company and the Atchison conveying their shares 
to three trustees to hold and manage in the common interest, 
Warren Sawyer being selected by the Atchison, John 
249 A. Stewart by the St. Louis & San Francisco, and 
Henry P. Kidder by the two trustees so chosen. The 
second agreement, commonly spoken of as the Tripartite 
Agreement of 1880, requires more particular notice. After 
referring to the Atlantic & Pacific as a United States cor¬ 
poration created to build a line to the Pacific Coast under an 
Act entitled ‘ 4 An Act granting lands to aid in the construc¬ 
tion of a railroad and telegraph line from the States of 
Missouri and Arkansas to the Pacific Coast,” it proceeds 
to recite that all the parties thereto are desirous of com¬ 
pleting a through line of railway to the Pacific Coast; that 
the Atlantic & Pacific has already caused surveys to be 
made; and that, for the purpose of completing such line, the 
parties have agreed to construct and operate, under the 
Atlantic & Pacific charter, a railroad and telegraph line 
from Albuquerque by the most practicable route to the 
Pacific Coast, said line to be called the Western Division 
of the Atlantic & Pacific Railroad. The substantial features 
of the agreement which follow this recital are as follows:— 

First . —The Atlantic & Pacific is to begin and complete 
as soon as practicable the Western Division, which, with the 
roads of the Atchison and St. Louis & San Francisco and 
their branches and leased lines, is to be operated by the 
respective parties as an uninterrupted, continuous, through 
line to and from the Mississippi and Missouri Rivers and 
the Pacific Coast for the term of thirty years. 

Second .— To construct its Western Division, the Atlantic 
& Pacific is to issue First Mortgage Bonds upon all its 
Western Division property and franchises at not exceeding 
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the rate of $25,000 a mile, and Income Bonds (non-cumula- 
tive) at not exceeding the rate of $18,750 a mile, the Atchison 
and St. Louis & San Francisco to have the right of disposing 
each of one-half of the securities, and the proceeds to be 
used in constructing, equipping, maintaining, and operating 
the Western Division, and in meeting the interest on the 
bonds maturing before the opening of the road to the Pacific 
Coast. 

Third. —When the Central Division of the Atlantic & 
Pacific is built,—from Vinita through the Indian 
250 Territory,—the Atchison and St. Louis & San Fran¬ 

cisco are each to furnish one-half the cost and be 
entitled to one-half the benefits thereof. 

Fourth. —No new lines are to be built in Kansas by either 
the Atchison or St. Louis & San Francisco in competition 
with the other, except by mutual consent, with joint owner¬ 
ship and at joint cost. 

Fifth. —The railroads of the Atchison and St. Louis & 
San Francisco are to connect at Wichita 
changed to Halstead). 

Sixth. —During thirty years, all business to and from the 
Western Division is to pass over the Atchison between t|ie 
Rio Grande and Wichita; from that junction all St. Lor^is 
business to go over the road of the St. Louis & San Frah- 
cisco, and all Chicago business over the road of the Atcbi- 

7 * -7 # I 

son; a general manager’s contract regulating the detaijls 
being annexed thereto. 

Seventh. —Interest on the Atlantic & Pacific First Mort¬ 
gage Bonds is to be paid as part of the cost of construction 
until the expiration of one year after the road is opened to 
the Pacific Coast. Thereafter, if the net earnings are insuf¬ 
ficient to meet such interest, the Atchison and St. Louis l& 
San Francisco are to each contribute ratably to make up any 
deficiency to an extent not exceeding twenty-five per cen|t. 
of the gross earnings of each upon business by it received 
from or delivered to the Western Division. 

Eighth. —The proceeds of the land-grant are to be applied: 
1st, To pay the interest on the First Mortgage Bonds; 2d, 


(afterwards 
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To pay the interest on any Second Mortgage Bonds; 3d, To 
pay the principal and interest of contributions to said first 
mortgage interest made by the Atchison and St. Louis & 
San Francisco in the manner above stated; 4th, To purchase 
First Mortgage Bonds for cancellation at not exceeding 110. 

These are the essential provisions, as finally agreed upon, 
of the Tripartite Agreement of 1880. They are thus fully 
stated, because, unless borne in mind, the subsequent history 
and progress of the Atlantic & Pacific enterprise cannot be 
understood. The execution of the plan embodied in 
251 the agreement was at once entered upon and vigor¬ 
ously prosecuted. A subscription of $10,000,000 to 
the securities of the Atlantic & Pacific Railroad Company 
was called for in April, 1880, and was promptly taken, 
$10,000,000 of First Mortgage Bonds and $7,500,000 of 
Income Bonds being issued according to the terms of the 
subscription. The work of actual construction was begun 
in May, 1880; and, at the end of the following year, nearly 
three hundred miles of road had been completed. In Janu¬ 
ary, 1882, a second subscription of $15,000,000 was called 
for, and, so far as the Atchison was concerned, was imme¬ 
diately made in full. At this stage, the prosecution of the 
enterprise received its first check, owing to persons in¬ 
terested in California roads having obtained representation 
in the San Francisco Company and using the influence thus 
secured in delaying the building of the Atlantic & Pacific 
beyond the Needles, while the Southern Pacific Company 
vigorously and quickly constructed its previous contem¬ 
plated line from Mojave to the Colorado River. The At¬ 
chison was obliged for the time to accept the situation, 
expressly reserving, however, the question of further exten¬ 
sion until such time as the Atlantic & Pacific should be com¬ 
pleted to the Needles. Accordingly, the second subscription 
was reduced from $15,000,000 to $6,000,000, for which 
$6,000,000 First Mortgage Bonds and $4,500,000 Income 
Bonds were issued in accordance with the terms of the sub¬ 
scription. The work of construction thereupon proceeded; 
and the road was completed to the Needles and to a connec¬ 
tion with the Southern Pacific at that point, a distance of 
about five hundred and sixty miles, in October, 1883. The 
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proceeds of the securities issued as already stated did |not, 
however, prove sufficient to meet the cost of construction 
and the interest charges incurred and maturing before the 
road had reached the Colorado River at the Needles hnd 
was permanently fitted to do business; and, to fulfil the 
terms of the second subscription, required an issuq of 
$6,000,000 First Mortgage Bonds. Under the provision^ of 
the mortgage, about $2,000,000 of bonds were issued in 
advance of construction during the period in wljiich 
252 the Atlantic & Pacific Company expected to biiild 
beyond the Colorado River, besides about $4,000^000 
on the additional road already constructed. To protect the 
trustee in the one event that the road never passed beyond 
the Needles, the Atchison and St. Louis & San Francijsco 
joined in guaranteeing either the construction of more rail¬ 
road or the retiring of bonds to the amount of less than 
$1,000,000 each. They also from time to time, to pay for 
construction and meet first mortgage interest, made ad¬ 
vances to the Atlantic & Pacific, for which they required 
and have received security so far as it was practicable to 
give it. July 1, 1884, the amount due the Atchison on 


account of such advances and for which it had no security 
amounted to $238,122.26. For the sum of $150,000, it ias 
secured by $1S4,000 at par of Central Division First Mort¬ 
gage Bonds. And there was also due to it the further skm 
of $1,217,256.82, which, being advanced and applied to pay 
first mortgage interest, including the interest due July 1, 
is now secured and adequately secured by a sale and con¬ 
veyance of Atlantic & Pacific lands to a trustee. 

This, then, was the situation in the summer of 1884. 'the 


scheme initiated by the Tripartite Agreement of 1880 ljad 
been so far carried out that about five hundred and si^ty 
miles of road had been completed between Albuquerque 
and the Needles, and the title of some fourteen millions of 
acres of land along its route had become indefeasible. ’Ij'he 
St. Louis & San Francisco, being now free from Southern 
Pacific influences, was both able and willing to act for its 
own interest. The question for the two owners of the prop¬ 
erty was what to do next. The local business of the new 
road was, of course, trifling. The connection with the 
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Southern Pacific at the Needles secured to it no through 
traffic of any value, business being persistently diverted by 
the Southern Pacific and sent via Ogden and El Paso. 
Various courses were open. One was to endure the existing 
state of things, to retain the property by keeping the road 
solvent, to pocket the loss of the money already invested, 
and submit to fixed charges of at least $1,000,000 a year 
of which the Atchison Company would have to furnish 
one-half for an indefinite future and without the 
253 least prospect of any substantial return. Another 
course was to give up the enterprise altogether, to 
renounce at once and probably forever the idea of reaching 
the Pacific Coast, and to leave the new road to be wound up 
in insolvency by its creditors. That the Atchison could not 
possibly assent to any such result is obvious. To say nothing 
of loss of prestige, of the loss of the proposed benefits of 
the original scheme, of the sacrifice of the money already 
spent, of the liability to claims by security-holders founded 
on representations that the road was to be built through 
to the Pacific Coast, the abandonment of the Atlantic & 
Pacific by the Atchison and its consequent insolvency in¬ 
volved obvious dangers to Atchison interests of the most 
serious character. In such a state of things, the Atlantic & 
Pacific, if left to its fate, could hardly fail to fall into the 
hands of the Southern Pacific, and would as certainly be 
at once extended eastward through the Indian Territory 
to Vinita. The line thus formed in connection with the 
St. Louis & San Francisco would not only be a most direct 
and eligible transcontinental line, very appreciably dimin¬ 
ishing the Atchison’s California through business, but it 
would also open up to competition some of the Atchison’s 
most valuable territory in Kansas, Colorado, Utah, and 
New Mexico. It would be substantially a parallel line, from 
which it could connect with the Denver and Rio Grande 
system. It could compete on even terms for the business of 
New Mexico from both the east and west. The losses to the 
Atchison’s revenue from the establishment of such a com¬ 
peting line would have been very large, and necessarily 
rendered any course of action tending to bring it about 
wholly out of question. A third course open to the owners 
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of the Atlantic & Pacific, in the summer of 1884, was to 
parallel the Southern Pacific by building an entirely new 
line from the Needles to San Francisco, a distance of t>ver 
six hundred miles. Such a plan, however, though physically 
possible, was financially wholly impracticable. The cost 
of such an extension and of the adequate terminals, en¬ 
hanced as it would be not only by the usual delays,! but 
by the opposition of rival roads, could not be sajfely 
254 estimated at less than from $50,000 to $60,000 a ijaile, 
whereas $25,000 a mile was the extent to which First 
Mortgage Bonds on the road could legally be issued. The 
only remaining course, and the only one really available, 
was the one actually adopted,—the purchase of the Southern 
Pacific Division between the Needles and Mojave on ^uch 
terms as to secure to the Atlantic & Pacific a practically 
independent right of way beyond Mojave to Oakland jand 
San Francisco, as well as the use of the extensive and costly 
terminals already constructed at those places. After pro¬ 
longed negotiations, the end was at length accomplished. 
The result was embodied in four instruments, each beating 
date Aug. 20, 1884. By the first, the Atlantic & Pacific 
bought the Southern Pacific Division between the Needles 
and Mojave, two hundred and forty-two miles of road, j for 
$30,000 per mile, and, until such time as title could be given 
by the discharge of the mortgage upon it, took a lease of 
it at an annual rental equal to six per cent, on the purchase 
price, the purchase price being payable (when the title is 
given) one-sixth in cash and the remainder in cash or in 
Atlantic & Pacific First Mortgage Bonds, and said boiids, 
as well as the rental, being guaranteed as to one-half j^art 
thereof by the Atchison and St. Louis & San Francesco 
respectively. By the second instrument, the Atlantic & 
Pacific secured trackage and traffic rights and facilities 
between Mojave and Oakland and San Francisco, as wel) as 
the use of terminals at the latter points, on equitable terms; 
it being further stipulated that, upon twelve months’ notice, 
at the option of the Atlantic & Pacific, it might run its oym 
trains between Mojave and San Francisco by paying a rental 
of $1,200 per mile, and that its rights under the contract 
should pass to the Atchison and St. Louis & San Francisco, 
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or either of them, in the event that either or both of them 
succeeded to its rights under the contract of purchase and 
lease of the road from the Needles to Mojave. The third 
instrument contained an agreement by the Atchison (a 
like agreement being executed by the St. Louis & San Fran¬ 
cisco) to buy from the Pacific Improvement Company 
255 First Mortgage Bonds and other securities of the At¬ 
lantic & Pacific of the par value of $3,096,768, at 
the actual cost to the Improvement Company; to wit, $1,524,- 
356.46, payable in six instalments in the course of two years 
and a half. This contract was part of the consideration 
for the purchase and lease made, and for the trackage and 
traffic and terminal rights and facilities conceded under the 
two instruments first named, and was the more readily 
entered into for the reasons, that the securities could hardly 
fail to be ultimately worth the purchase price; that it was 
expedient to have them in friendly control, and that they 
supplied the means of performing the guarantee to the 
trustee of the first mortgage, if such performance should be 
required. The fourth and last instrument simply amended 
the Tripartite Indenture of 1880 by explaining clauses of 
doubtful meaning and by adding others, so adapting it to 
the altered state of facts as to carry out the original pur¬ 
pose and object of that agreement. 

These several agreements, executed as of Aug. 20, 1884, 
became operative the 1st of October following. A complete 
view of the situation cannot be had, however, without refer¬ 
ring at this point to the relations of this Company with the 
California Southern. The Directors, in deciding upon the 
arrangements just recited, had also reached the conclusion 
that their efficacy and value would largely depend upon the 
Atlantic & Pacific having a connection with the Pacific Coast 
which could not be interrupted or impaired by any action of 
the Southern Pacific. Such a connection could be made by a 
branch from a point on the line Needles to Mojave, and 
about one hundred and seventy miles west of the Needles 
to a junction with the California Southern at San Bernar¬ 
dino; and, simultaneously with the consummation of the 
contracts of August 20, the committee having in charge the 
affairs of the Atlantic & Pacific recommended that such a 
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branch should be at once constructed. Before anything was 
done, however, the owners of the California Southern Pro¬ 
posed that the road between San Bernardino and the Atlan¬ 
tic & Pacific should be built as part of the California South¬ 
ern on terms most advantageous to this Company, ^nd 
greatly to the benefit of the Atlantic & Pacific. It 
256 was proposed that half of the capital stock should 
be transferred to the Atchison without cost to it; 
that the existing first mortgage bondholders should sur¬ 
render their bonds in exchange for Income Bonds; tha^; a 
new mortgage of $10,000 a mile should be placed on the wh|ole 
road,—210 miles,—from the proceeds of which the sever^ty- 
,eight miles of extension could be built and the whole put 
in thorough order, leaving about $500,000 of First Mort¬ 
gage Bonds in the treasury to meet contingencies and fiied 
charges until the road should be self-sustaining. This offer, 
made with substantial unanimity by the owners of the prop¬ 
erty, was accepted by this Company; and the work of build¬ 
ing the extension has already made considerable progress. 
Its completion, substantially without cost to the Atchison, 
will accomplish two important objects. It will enable ifhe 
Atlantic & Pacific to command a considerable portion of the 
large and rapidly increasing business of Southern Califbr- 
nia. In the event of any disturbance of existing arrange¬ 
ments, it will enable the Atlantic & Pacific to retain its fair 
share of business to and from San Francisco and California 
points to the northward, transportation by steamer frcjm 
these points to San Diego involving but small cost and b^it 
little loss of time. And it enables this Company to affirm 
with entire positiveness that, in the matter of making tne 
Atlantic & Pacific a through line to the Pacific Coast, it has 
not only performed every legal contract, but has kept tie 
strictest good faith with the public by redeeming to tjie 
letter every assurance it has ever made. 

The foregoing statement, from which all minor details 
have been necessarily excluded, presents in brief the origin, 
progress, and present condition of the Atlantic & Pacific 
enterprise. It should be added that from July 1, 1884, to 
Jan. 1, 1885, the Atchison Company advanced $107,835, fcfr 
which it holds the Atlantic & Pacific Company’s unsecured 
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notes, and $10,000 secured by $25,000 at par of Central 
Division First Mortgage Bonds. 

The interest due Jan. 1,1885, was paid by the Atlantic & 
Pacific from the proceeds of the sale of one million acres of 
land sold to the Aztec Land and Cattle Company, for 
257 which the Atlantic & Pacific Company received in 
cash $500,000. The Atchison Company, through a trus¬ 
tee, invested $150,000 in the Aztec Company, for which it 
received a like amount of capital stock; and the investment 
will, without doubt, prove a profitable one. 

The St. Louis & San Francisco Company under the able 
and friendly management of Gen. E. F. Winslow has 
throughout made the same advances as the Atchison Com¬ 
pany. 

In looking for the results thus far attained, the money 
expended and liabilities assumed are things definite and cer¬ 
tain, and easily calculated and appreciated. They have 
already been distinctly set forth, and need not be reiterated. 
On the other hand, the compensating advantages for which 
the expenses have been incurred and obligations undertaken 
are, of course, not yet realized, are necessarily things of 
the future, and are incapable of exact present appraisement. 
The Atlantic & Pacific through line did not really exist prior 
to Oct. 1, 1884, and even yet is but imperfectly organized. 
Its true earning capacity and the advantages to be derived 
from it by this Company cannot be developed or appreciated 
until the California Southern connection is fully established. 
Yet certain results have already been accomplished of great 
importance to the interests of this Company, and which must 
not be lost sight of. In the first place, by persevering in the 
original plan of the Tripartite Agreement of 1880, the Atchi¬ 
son has protected its own territory and warded off a com¬ 
petition by rival lines that could not but have ended in 
diverting a considerable percentage of its present revenue. 
It was one of the material inducements to that agreement 
that the Atchison and St. Louis & San Francisco mutually 
stipulated that no new line should be built by either in com¬ 
petition with the other in the State of Kansas, except by 
mutual consent, with joint ownership and at joint cost. 
And, though the Atlantic & Pacific Central Division may 







hereafter be extended through the Indian Territory, it inust 
be done for the joint and equal benefit as well as at the joint 
cost of the two Companies. In the second place, the accom¬ 
plishment of the Atlantic &- 
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Aztec Land & Cattle Company, Limited 
Incorporated, New York, December 12, 1884 
50 years 


Capital Stock, $963,100, authorized 
963,100, issued 
J. J. McC., Tr., 2,155 shares 
J. W. R., 1 share 

W. L., 1 share 


J. W. S. & Co., 2,555 shares 

Wo MO *■» 


2 , 


157 shares 


Sundry persons, 


2,655 shares 
4,819 shares 


Second Tuesday in February, New York 
Feb. 9, 1897 

Directors (9) Feb. 12, 1896: 

Bryce Gray. 

Frank M. Ames. 

F. S. Bangs. 

T. W. Lillie. 

Geo. W. Seligman. 

Henry Warren. 

Aldace F. Walker. 

D. B. Robinson. 

Benj. P. Cheney. 


New York 
Boston 

New York ! 

New York 
New York j 

Weatherford, Tex|. 
New York 
Chicago 

Boston i 


Officers—Feb. 26, 1896: 

Bryce Gray, President.New York 

D. B. Robinson, First Vice-President and Gen. Mgr... Chicago 

T. W. Lillie, Secretary and Treasurer.New York i 

Geo. L. Brooks, Ass’t General Manager.Albuquerque, N. M. 

John T. Jones, Ranch Superintendent.Holbrook, Arizona 
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260 Same for 1897 

261 Aztec Land <fc Cattle Company, Limited 
Incorporated, New York, December 12, 1884 

50 years 

Capital Stock, $963,100, authorized 
963,100, issued 
J. J. McC., Tr., 2,155 shares 
A. F. W., 1 share 

D. B. R., 1 share 

- 2,157 shares 

J. W. S. & Co., 2,555 shares 

Su tal? £S }«»-«. 

- 2,655 shares 

Sundry persons, 4,819 shares 

Second Tuesday in February, New York 
Feb. 9, 1897 


Directors (9) Feb. 12, 1896: 

Bryce Gray.New York 

Frank M. Ames.Boston 

F. S. Bangs.New York 

T. W. Lillie.New York 

Geo. W. Seligman.New York 

Henry Warren.Weatherford, Tex. 

Aldace F. Walker...New York 

D. B. Robinson.St. Louis 

Benj. P. Cheney.Boston 

Officers—Feb. 26, 1896: 

Bryce Gray, President.New York 

D. B. Robinson, First Vice- President and Gen. Mgr... St. Louis 
T. W. Lillie, Secretary and Treasurer.New York 


Geo. L. Brooks, Ass’t General Manager 
John T. Jones, Ranch Superintendent.. 


Albuquerque, N. M. 
Holbrook, Arizona 
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Same for 1898 


263 Aztec Land & Cattle Compant, Limited 

Incorporated, New York, December 12, 1884 
50 years 

Capital Stock, $963,100, authorized 
963,100, issued 
J. J. McC., Tr., 2,155 shares 

A. F. W., 1 share 

E. P. R., 1 share 

- 2,157 shares 

J. W. S. & Co., 2,410 shares 
Sundry persons ^ 4Q , 

in S. interest,! ^ 

- 2,450 shares 

Sundry persons, 5,024 shares 

Second Tuesday in February, New York 
Feb. 8, 1898 

Directors (9) Feb. 9, 1897: 

Bryce Gray.New York 

Frank M. Ames.Boston 

Henry Dexter (Feb. 11, 1897).New York I 

T. W. Lillie.New York 

Geo. W. Seligman.New York 

Henry Warren.Weatherford, Tex. 

Aldace F. Walker.New York 

Edward P. Ripley.Chicago 

Benj. P. Cheney.Boston 

Officers: 

Bryce Gray, President.New York 

Benj. P. Cheney, First Vice-President.Boston 

T. W. Lillie, Secretary and Treasurer.New York 

— 

A. G. Wells, General Manager.Albuquerque, N. M. 

Geo. L. Brooks, Ass’t General Manager.Albuquerque, N. Mj. 

John T. Jones, Ranch Superintendent.Holbrook, Arizona 
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264 


Same eob 1899 


265 Aztec Land and Cattle Company, Limited 

Incorporated, New York 

Preliminary Certificate filed December 12, 1884.—Final Certificate issued 

January 6, 1885 
50 years 


Capital Stock, $963,100, authorized 
963,100, issued 
J. J. McC., Tr., 2,155 shares 
A. F. W., 1 share 

E. P. R., 1 share 

- 2,157 shares 

J. W. S. & Co., 2,410 shares 


Sundry persons \ 
in S. interest, / 


40 shares 


- 2,450 shares 

Sundry persons, 5,024 shares 

Second Tuesday in February, New York 
Feb. 13, 1900 


Directors (9) Feb. 15, 1899: 

Benj. P. Cheney. 

Albert Strauss. 

John Larkin. 

Henry Dexter. 

T. W Lillie. 

Geo. W. Seligman. 

Henry Warren. 

Aldace F. Walker. 

Edward P. Ripley. 


Boston 
New York 
New York 
New York 
New York 
New York 
Weatherford, Tex. 
New York 
Chicago 


Officers—Feb. 10, 1898: 

Benj. P. Cheney. President.....Boston 

Albert Strauss, First Vice-President.New York 

T. W. Lillie, Secretary and Treasurer.New York 


Geo. L. Brooks, General Manager.Albuquerque, N. M. 

Burton Mossman, Ranch Superintendent.Holbrook, Arizona 
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266 Same for 1900 

267 Aztec Land and Cattle Company, Limited 

Incorporated, New York 

Preliminary Certificate filed December 12, 1884.—Final Certificate issued 

January 6, 1885 
50 years 

Capital Stock, $963,100, authorized 
963,100, issued 
U. Tr. Co., N. Y., Tr., 2,155 shares 
A. F. W., 1 share 

E. P. R., 1 share 

- 2,157 shares 

J. W. S. & Co., 2,410 shares 

Sundry persons \ 40 shares 

in S. interest, j 

- 2,450 shares 

_ Sundry persons, 5,024 shares 

Second Tuesday in February, New York 
Feb. 12, 1901 

Directors (9) Feb. 13, 1900: 

Benj. P. Cheney.Boston 

Albert Strauss.New York 

John Larkin.New York 

Henry Dexter.New York 

T. W. Lillie.New York 

Geo. W. Seligman.New York 

Henry Warren.Weatherford, Tex. 

Aldace F. Walker.New York 

Edward P. Ripley.Chicago 

Officers: 

Benj. P. Cheney, President.Boston 

Albert Strauss, First Vice-President.New York 

T. W. Lillie, Secretary and Treasurer.New York 

Geo. L. Brooks, General Manager.Albuquerque, N. |M. 

Burton Mossman, Ranch Superintendent.Holbrook, Arizona 
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268 


Same for 1901 


269 Aztec Land and Cattle Company, Limited 

Incorporated, New York 

Preliminary Certificate filed December 12, 1884.—Final Certificate issued 

January 6, 1885 
50 years 


Capital Stock, $963,100, authorized 
963,100, issued 
TJ. Tr. Co., N. Y., Tr., 2,155 shares 
A. F. W., 1 share 

E. P. R., 1 share 


J. W. S. & Co., 2,410 shares 


Sundry persons ) 
in S. interest, / 


40 shares 


2,157 shares 


- 2,450 shares 

Sundry persons, 5,024 shares 


Second Tuesday in February, New York 
Feb. 12, 1901 


Directors (9) Feb. 13, 1900: 

Ben. P. Cheney.Boston 

Albert Strauss.New York 

John Larkin.New York 

Henry Dexter.New York 

T. W. Lillie.New York 

Geo. W. Seligman.New York 

Henry Warren.Weatherford, Tex. 

Aldace F. Walker.New York 

Edward P. Ripley.Chicago 

Officers: 

Benj. P. Cheney, President.Boston 

Albert Strauss, First Vice-President.New York 

T. W. Lillie, Secretary and Treasurer.New York 


Geo. L. Brooks, General Manager.Albuquerque, N. M. 

Burton Mossman, Ranch Superintendent.Holbrook, Anzona 
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Same for 1902 


271 Aztec Land and Cattle Company, Limited 

Incorporated, New York 

Preliminary Certificate filed December 12, 1884.—Final Certificate issued 

January 6, 1885 
50 years 

Capital Stock, $963,100, authorized 
963,100, issued 
U. Tr. Co., N. Y., Tr., 2,155 shares 
A. F. W., 1 share 

E. P. R., 1 share 


J. W. S. & Co., 2,410 shares 

■E&SSS*} « 


Sundry persons, 


2,157 shares 


2,450 shares 
5,024 shares 


Second Tuesday in February, New York 
Feb. 11, 1902 

Directors (9) Feb. 12, 1901: 

Benj. P. Cheney. 

Albert Strauss.. 

John Larkin. 

Henry Dexter. 

T. W. Lillie. 

Geo. W. Seligman. 

Henry Warren. 


Edward P. Ripley 


Boston 
New York 
New York 
New York 
New York 
New York 
Weatherford, Te: 


Chicago 


Officers: 

Benj. P. Cheney, President...Boston 

Albert Strauss, First Vice-President.New York 

T. W. Lillie, Secretary and Treasurer.New York 


Geo. L. Brooks, General Manager. 

Burton Mossman, Ranch Superintendent 


Albuquerque, N. jM. 
Holbrook, Arizona 
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Same for 1903 


273 Aztec Lajo> axt> Cattle Compact, Lracmn> 

Incorporated, New York 

Preliminary Certificate filed December 12, 1884.—Final Certificate issued 

January 6, 1885 
50 years 


Capital Stock, $963,100, authorized 
963,100, issued 
U. Tr. Co., N. Y. Tr., 2,155 shares 
A. F. W., 1 share 

E. P. R., 1 share 

- 2,157 shares 

J. W. S. & Co., 2410 shares 


Sundry persons > 4fl 
in S. interest, ) 


Sundry persons, 

Second Tuesday in February, New York 
Feb. 10, 1903 


shares 


2,450 shares 
5,024 shares 


Directors (9) Feb. 11, 1902: 

Benjamin P. Cheney.Boston 

Albert Strauss.New York 

John Larkin....New York 

Henry Dexter.New York 

T. W. Lillie.New York 

Theo. Seligman (May 8, 1902).New York 

Henry Warren.Weatherford, Tex. 

D. L. Gallup (May 8, 1902).New York 

Edward P. Ripley.Chicago 


Officers, May 8, 1902: 

Benjamin P. Cheney, President....Boston 

Albert Strauss, First Vice-President.New York 

Theo. Seligman, Second Vice-President.New York 

T. W. Lillie, Secretary and Treasurer.New York 


Geo. L. Brooks, General Manager 


Albuquerque, N. M. 
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Same for 1904 


275 Aztec Land and Cattle Company, Limited 

Incorporated, New York 

Preliminary Certificate filed December 12, 1884.—Final Certificate issued 

January 6, 1885 
50 years 

Capital Stock, $963,100, authorized 
963,100 issued 
The A. T. & S. F. Ry. Co., 2,155* shares 

D. L. G., 1 share 

E. P. R., 1 share 


J. & W. S. & Co., 2,410 shares 
Sundry persons ) ^ , 

m S. interest, / 40 snares 


2,157 shares 


Sundry persons 

Second Tuesday in February, New York 
Feb. 9, 1904 


2,450 shares 
5,024 shares 


Directors (9) Feb. 10, 1903: 

Benjamin P. Cheney.Boston 

Albert Strauss.New York 

John Larkin.New York 

Henry Dexter.New York 

T. W. Lillie.New York 

Geo. W. Seligman (Apr. 22, 1903).New York 

Robert M. Murray (Apr. 22, 1903).New York 

D. L. Gallup.New York 

Edward P. Ripley.Chicago 


Officers, Dec. 17, 1903: 

Benjamin P. Cheney, President.Boston 

Albert Strauss, First Vice-President.New York 

Robert M. Murray, Second Vice-President.New York 

T. W. Lillie, Secretary and Treasurer.New York 


Geo. L. Brooks, General Manager 


Albuquerque, N. M. 
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276 Same for 1905 

277 

Officers and Directors 
of THE 

Atchison, Topeka and Santa Fe Railroad Company 
From its First Organization 
and of 

The Atchison, Topeka and Santa Fe Railway Company 
Incorporated December 12, 1895 

(Compiled from A. T. & S. F. records of meetings) 

(Imperfect; 

additional 

information 

solicited) 

Chairman of the Board 


Name From To Deceased 

Benj. P. Cheney.Apr. 24, 1884 May 5, 1887 July 23, 1895 

Geo. C. Magoun.May 9, 1889 Dec. 20, 1893 Dec. 20, 1893 

(Of New Company) 

Aldace F. Walker.Dec. 12, 1895 Apr. 12, 1901 Apr. 12, 1901 

(Office abolished June 5, 1901) 

President 

Cyrus K. Holliday.Sep. 17, 1860 Jan. 13, 1864 Mch. 29, 1900 

S. C. Pomeroy.Jan. 13, 1864 Sep. 2, 1868 Aug. 27, 1891 

W. F. Nast.Sep. 2, 1868 Sep. 24, 1868 

H. C. Lord.Sep. 24, 1868 Feb. 17, 1869 Mch. 23, 1884 

Henry Keyes.Feb. 17, 1869 Sep. 24, 1870 Sep. 24, 1870 

Ginery Twichell.Oct. 10, 1870 May 22, 1873 July 23, 1883 

Henry Strong.May 22, 1873 May 28, 1874 

Thomas Nickerson.May 28, 1874 May 13, 1880 July 24, 1892 

T. Jefferson Coolidge.May 13, 1880 July 12, 1881 

Wm. B. Strong.July 12, 1881 Sep. 6, 1889 

Allen Manvel.Sep. 6, 1889 Feb. 24, 1893 Feb. 24, 1893 

J. W. Reinhart.Mch. 7, 1893 Sep. 1, 1894 

D. B. Robinson, Acting_Sep. 1, 1894 July 1, 1896 May 31, 1901 

Cyrus K. Holliday.July 1, 1896 Mch. 29, 1900 Mch. 29, 1900 

Charles S. Gleed.Nov. 14, 1900 

(Of New Company) 

Edward P. Ripley.Dec. 12, 1895 

Vice-President 

Sam’l N. Wood.Jan. 13, 1864 Aug. 19, 1865 June 23, 1891 

Willis Gaylord.Aug. 19, 1865 Mch. 3, 1870 Jan. 2, 1890 

Henry Blood.Mch. 3, 1870 May 25, 1871 June 14, 1885 

Isaac T. Burr.May 25, 1871 May 22, 1873 Aug. 31, 1904 

Thomas Nickerson.May 22, 1873 May 28, 1874 July 24, 1892 

F. H. Peabody.May 28, 1874 Dec. 17, 1877 

Wm. B. Strong.Dec. 17, 1877 July 12, 1881 

A. E. Touzalin.Jan. 1, 1883 Feb. 3, 1885 Sep. 12, 1889 

First Vice-President 

C. W. Smith.Dec. 1, 1885 June 1, 1889 

J. W. Reinhart.May 8, 1890 Mch. 7, 1893 

D. B. Robinson.Mch. 7, 1893 July 1, 1896 May 31, 1901 
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Name From To Deceased 

(Of New Company) 

D. B. Robinson.Dec. 12, 1895 July 1, 1896 May 31, 1901 

E. D. Kenna.Feb. 2, 1898 

278 Second Vice-President 

A. A. Robinson.Jan. 5, 1886 April 4, 1893 

(Of New Company) 

Paul Morton.Feb. 2, 1898 Aug. 1, 1904 

Third Vice-President 

J. F. Goddard.May 10, 1888 May 31, 1890 May 13, 1901 

J. D. Springer.Dec. 20, 1890 Men. 31, 1893 

(Of New Company) 

Paul Morton.Dec. 12, 1895 Feb. 2, 1898 

J. M. Barr.July 6, 1899 May 1, 1901 

J. W. Kendrick.June 5, 1901 

Fourth Vice-President 

J. W. Reinhart.Sep. 20, 1889 May 8, 1890 

i 

Secretary 

P. T. Abell.Sep. 17, 1860 Jan. 13, 1864 

Cyrus K. Holliday.Jan. 13, 1864 Aug. 19, 1865 Mch. 29, 1000 

Willis Gaylord.Aug. 19, 1865 Sep. 24, 1868 Jan. 2, 1890 

Chas. W. Pierce.Sep. 24, 1868 May 12, 1876 April 5, 1889 

Edward Wilder.May 12, 1876 

(Of New Company) 

Edward Wilder.Dec. 12, 1895 

Assistant Secretary 

Geo. L. Goodwin.May 31, 1876 Aug. 1, 1883 

Geo. O. Manchester.Aug. 1, 1883 Jan. 2, 1884 

Geo. L. Goodwin.Jan. 2, 1884 May 9, 1889 

C. S. Tuckerman.May 9, 1889 May 17, 1890 

L. C. Doming.May 17, 1890 

(Of New* Company) 

L. C. Deming.Dec. 23, 1895 

Western Assistant Secretary (Coast Lines) 

G. Holtcrhoff, Jr.July 24, 1902 

Treasurer 

M. C. Dickey.Sep. 17, 1860 Jan. 13, 1864 

D. L. Lakin.Jan. 13, 1864 Aug. 19, 1865 Oct. 8, 1897j 

Willis Gaylord.Aug. 19, 1865 Sep. 24, 1868 Jan. 2, 1890 

Chas. W. Pierce.Sep. 24, 1868 May 12, 1876 April 5, 1889 

Edward Wilder.May 12, 1876 

(Of New Company) 

Edw'ard Wilder.. .Dec. 12, 1895 

Assistant Treasurer 

O. P. Rice.Dec. 19, 1870 Aug. 1, 1871 

Edward Wilder.Aug. 1, 1871 May 12, 1876 

Geo. L. Goodwin.May 31, 1876 Jan. 1, 1896 

(Of New Company) 

H. W. Gardiner.Dec. 23, 1895 



































168 


Name From To 

Western Assistant Treasurer (Coast Lines) 

G. Holterhoff, Jr.July 24, 1902 

General Manager or Manager 

Thos. J. Peter.Oct. 10, 1870 May 22, 1873 

Wm. B. Strong.Dec. 17, 1877 Aug. 2, 1881 

C. C. Wheeler.Aug. 2, 1881 Oct. 1, 1883 

A. E. Touzalin.Oct. 1, 1883 Mch. 1, 18S4 
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A. A. Robinson.Mch. 1, 1884 Feb. 1, 1886 

C. W. Smith.Feb. 1, 1886 May 1, 1887 

J. F. Goddard.May 1, 1887 May 10, 1888 

A. A. Robinson.May 10, 1888 April 3, 1893 

J. J. Frey.April 3, 1893 Dec. 31, 1895 

(Of New Company) 

J. J. Frey.Jan. 1, 1896 Dec. 31, 1899 

H. U. Mudge (appt'd).Jan. 1, 1900 

General Counsel 

Geo. W. McCrary.April 24, 1884 May 9, 1889 

John J. McCook.May 9, 1889 

(Of New Company) 

Victor Morawetz.Dec. 12, 1895 

General Solicitor 

Geo. R. Peck.Feb. 9, 1882 Jan. 1, 1884 

“ (second time)_Apr. 15, 1886 Sep. 16, 1895 

E. D. Kenna.Sep. 25, 1895 

(Of New Company) 

E. D. Kenna.Dec. 12, 1895 

Comptroller 

S. Lothrop Thorndike.May 13, 1880 July 5, 1883 

Jno. P. Whitehead.July 5, 1883 Oct. 7, 1899 

(Of New Company) 

Jno. P. Whitehead.Dec. 23, 1895 Oct. 7, 1899 

D. L. Gallup.May 1, 1901 

General Auditor 

Jno. P. Whitehead.Jan. 28, 1880 Oct. 17, 1888 

J. W. Reinhart.Oct. 17, 1888 Mch. 7, 1893 

W. K. Gillett.Mch. 7, 1893 May 1, 1896 

(Of New Company) 

W. K. Gillett.Dec. 23, 1895 May 1, 1896 

H. C. Whitehead.May 6, 1896 

Assistant General Auditor 

J. T. Harmer.July 1, 1887 Dec. 14, 1888 

W. K. Gillett.May 17, 1890 Mch. 7, 1893 

W. A. Burroughs.Mch. 7, 1893 Dec. 31, 1896 

W. E. Bailey (apptd).June 1, 1900 


Deceased 

Oct. 16, 1896 

Dec. 18, 1897 
Sep. 12, 1889 

May 13, 1901 
July 13, 1903 

July 13, 1903 

June 23, 1890 


Oct. 7, 1899 
Oct. 7, 1899 

Oct. 7, 1899 
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Name From To 

Auditor 

0. P. Rice.Sep. 7, 1870 May 26, 1871 

M. L. Sargent.May 26, 1871 July 24, 1872 

Geo. H. Nettleton.July 24, 1872 May 12, 1876 

Albert N. Young.May 12, 1876 May 1, 1878 

Jno. P. Whitehead.May 1, 1878 Jan. 28, 1880 

Erastus Young.Jan. 28, 1880 Mch. 7, 1881 

H. C. Clemente.Mch. 7, 1881 Nov. 1, 1890 

J. F. H. McKibben.Mch. 7, 1893 Aug. 25, 1896 

Directors 

Abbot, Edwin H.May 9, 1889 Oct. 29, 1891 

2S0 

Abell, P. T.Sep. 17, 1860 Nov. 24, 1863 

Ames, Oliver.Apr. 22, 1882 Apr. 19, 1883 

Amv, W. F. M.Nov. 24, 1863 July 27, 1865 

Balch, A. P.Sep. 24, 1868 May 25, 1871 

Baring, Thos.May 9, 1889 Sep. 13, 1894 

Bartlett. Eben.July 27, 1865 Sep. (?), 1868 

Beach. Geo. W.Oct. 12, 1867 Sep. 24, 1868 

•Berwind, Edward J.Sep. 13, 1894 

Bird, L. D.Sep. 17, 1860 May 1, 1862 

•Blair, James A.Sep. 13, 1894 

Blood, Henry.Mch. 3, 1870 May 30, 1872 

Bolles, J. D.July 27, 1865 Sep. (?), 186S 

Bradlev, John.July 27, 1865 Oct. (?), 1867 

•Bull, Wm. L.Sep. 13, 1894 

Burnside, A. E.Sep. 24, 1868 Mch. 3, 1870 

Burr, Isaac T.May 25, 1871 May 9, 1889 

Challiss, L. C.Sep. 17, 1860 July 27, 1865 

Cheney, Bcnj. P.May 22, 1873 Sep. 7, 1S94 

•Cheney, Benj. P. (Jr.)_Aug. 11, 1894 

Childs, E. E.Oct. 12, 1867 Sep. 24, 1868 

Codman, Chas. R.Apr. 16, 1S85 May 9, 1889 

Coolidge, T. Jefferson.Feb. , 1SS0 April 22, 1882 

Crane, F. L.Sep. 17, 1860 July 27, 1865 

Cummins, H.Sep. 24, 1868 Feb. 19, 1869 

Dickey, M. C.Sep. 17, 1860 Nov. 24, 1863 

Downs, W. F.July 27, 1865 Oct. 12, 1867 

•Duval, H. Rieman.Nov. 16, 1894 

Fairchild, G. H.Sep. 17, 1860 Nov. 24, 1863 

Farnsworth, H. W.Nov. 24, 1863 July 27, 1865 

•Fowler, Thomas P.Sep. 13, 1894 

Frost, Joseph.Nov. 24, 1S63 July 27, 1S65 

Gardner, Geo. A.May 15, 1879 Feb. 2, 1880 

“ (second time).... May 13, 1880 July 12, 1881 

Gaylord, G. L.July 27, 1865 Oct. 12, 1867 

Gaylord, M. L.July 27, 1865 Oct. 12, 1867 

Gaylord, Willis.July 27, 1865 Mch. 3, 1870 

Gilman, Davis S.May 12, 1876 May 21, 1877 

*Gleed, Charles S.Sep. 13, 1894 

Glidden, W. T.May 30, 1872 Jan. 24, 1873 

Harris, Robert.Oct. 27, 1892 Apr. 21, 1894 

Hartt, J. F.Jan. 6, 1885 Apr. 16, 1885 

Hillard, F. A.July 27, 1865 Oct. 12, 1867 

Holliday, Cyrus K.Sep. 17, 1860 July 27, 1865 

“ (second time)_Sep. 24, 1868 Mch. 29, 1900 

Huggins, A. Z.Oct. 12, 1867 Sep. 24, 1868 

Huntoon, Joel.Sep. 17, 1860 Nov. 24, 1863 


Deceased 


Dec. 7, 1891 
Mch. 26, 1896 


Oct. 7, 

Mch. 25, 1903 
Aug. 25, 18j)6 


Oct. 22, 18^5 
May 28, 1889 


May 1, 186^ 

June 14, 18^5 

Nov. 11, 1867 

Sep. 13, 18^1 
Aug. 31, 1904 

July 32, 18^5 


Nov. 17, 18&4 
Mch. 8, 1883 


July 26, 1899 


July 9, 1894| 
Jan. 2, 1890 


Apr. 21, 1894 
Apr. 27, 188j9 

Mch. 29, 19^0 


* Member of last Board of old Company. 




















































170 


281 


Name From To Deceased 

•Hurd, A. A.Nov. 14, 1900 

Hurst, R. D.Nov 24, 1863 July 27, 1865 June 10, 1879 

Johnson, A. S.Aug. 5, 1884 Sep. 24, 1884 Dec. 9, 1904 

Kent, Sidney A.May 16, 1878 April 6, 1886 Apr. 1, 1900 

Keyes, Henry.Sep. 24, 1868 Sept. 24, 1870 Sep. 24, 1870 

Lakin, D. L.Nov. 24, 1863 July 27, 1865 

“ (second time) ...Sep. 24, 1S68 May 16, 1878 Oct. 8, 1897 
•Lawrence, Samuel C.Sep. 13, 1894 

Libbey, Wm.May 9, 1889 Sep. 13, 1894 Nov. 5, 1895 

Lord, H. C. .Sep. 24, 1868 Mch. 3, 1870 Mch. 23, 1884 

Ludlam, J. S.Fen. 2, 1880 Apri 21, 1880 Aug. 4, 1896 

•McCall, John A.Sep. 13, 1894 

McCook, John J.May 9, 1889 Sep. 13, 1894 

Magoun, Geo. C.Oct. 17, 1888 Dec. 20, 1893 Dec. 20, 1893 

Manvel, Allen.Sep. 6, 1889 Feb. 24, 1893 Feb. 24, 1893 

Mason, W. Powell.May 13, 1880 Apr. 22, 1882 

•Mudge, H. U.Nov. 14, 1900 

Nast, W. F.July 27, 1865 Sep. 24, 1868 Apr. 7, 1893 

Nickerson, A. W.Feb. 1, 1882 May 9, 1889 May 17, 1893 

•Nickerson, George A.Oct. 26, 1893 Sep. 2, 1901 Sep. 2, 1901 

Nickerson, Joseph.Sep. 6, 1870 Feb. 28, 18S0 Feb. 28, 1880 

Nickerson, Thomas.May 25, 1871 Jan. 6, 1885 July 24, 1892 

Opdyke, Chas. W.May 21, 1S77 May 16, 1878 

Opdyke, Geo.Mch. 3. 1870 May 21, 1877 June 12, 18S0 

Osborn, Thos. A.Nov. 16, 1S94 Feb. 4, 1898 Feb. 4, 1S98 

Paine, Chas. J.May 21, 1877 Sep. 24, 18S4 

Peabody, F. H.Sep. 6, 1870 May 15, 1879 

Peabody, Frank E.Sep. 6, 1889 May S, 1890 

Peabody, Oliver W.May 9, 1889 Oct. 27, 1892 Oct. 23, 1896 

Peck, Geo. R.Oct. 29, 1891 Sep. 13, 1894 

Perley, I. E.May 21, 1877 May 16, 1878 Julv 11, 1894 

Peter, Thos. J.Sep. 24, 1868 May 12, 1876 Oct. 16, 1896 

Pierce, Carlos.Feb. 19, 1869 Aug. 20, 1870 Aug. 20, 1870 

Pierce, Chas. W.Sep. 24, 1868 Sep. 6, 1S70 

“ (second time)-May 12, 1876 Apr. 24, 1884 Apr. 5, 1889 

Pomeroy, S. C.Sep. 17, 1860 May 25, 1871 Aug. 27, 1891 

Purcell, E. B.Sep. 24, 1SS4 Sep. 13, 1894 

Raymond, Emmons.Feb. 17, 1869 May 8, 1873 Aug. IS, 1892 

Reinhart, J. W.Mch. 7, 1893 Sep. 1, 1894 

Ross, E. G.Sep. 17, 1860 Nov. 24, 1S63 

Rotch, Wm. J.Jan. 31, 1876 Feb. 25, 1876 Aug. 17, 1893 

Safford, Jacob.Sep. 17, 1860 July 27, 1865 July 2. 1885 

Saunders, W. R.Nov. 24, 1863 Dec. (?) 1863 Dec. (?) 1863 

Sawyer, Warren.Sep. 24, 1884 April 6, 1887 

“ (second time)-June 7, 1887 May 9, 1889 

“ (third time).April 7, 1891 Oct. 27, 1S92 

282 

Sealy, George.April 15, 1886 Oct. 29, 1888 Dec. 14, 1901 

Severy, L.May 16, 1878 Nov. 5, 1894 

Shattuck, Geo. O.May 15, 1879 Feb. 4, 1880 

“ (second time)... .April 24, 1884 May 9, 1889 Feb. 23, 1897 

Sherlock, Thomas.Sep. 24, 186S May 22, 1873 

“ (second time)....May 16, 1878 May 15, 1879 Oct. 14, 1895 

Spear, Alden.Mch. 3, 1870 Nov. 5, 1894 Mch. 22, 1902 

Stringfellow, B. F.Nov. 24, 1863 July 27, 1865 

(second time).... May 16, 1878 Aug. 5, 1884 Apr. 26, 1891 

Stringfellow, J. H.Sep. 17, 1860 Nov. 24, 1863 


• Member of last Board of old Company. 
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Name From To Deceased 

Strong, Henry.Jan. 24, 1873 May 27, 1875 

Strong, Wm. B.July 12, 1881 Sep. 6, 1889 

•Sturgis, F. K.Sep. 13, 1894 

Thompson, John.July 27, 1865 Sep. 24, 1868 

Thorndike, S. Lothrop.May 13, 1880 Feo. 1, 1882 

Thorndike, S. Lothrop.May 13, 1880 Feb. 1, 1882 

Touzalin, A. E.Apr. 19, 1883 Feb. 3, 1885 Sep. 12, 1889 

TwicheU, Ginery.Oct. 10, 1870 May 16, 1878 July 23, 1883 

Upham, Thomas.May 27, 1875 Jan. 31, 1876 

Vibbard, Chauncey.July 27, 1865 Sep. 24, 1868 June 5, 1891 I 

Wade, Levi C.May 8, 1890 Mch. 21, 1891 Mch. 21, 1891 

Ware, Chas. V.July 27, 1865 Sep. 24, 1868 

Weightman, R. H.Sep. 17, 1860 Nov. 24, 1863 

Wharton, Wm. F.Apr. 16, 1885 Apr. 20, 1889 

Whitehead, Jno. P.Apr 6, 1887 June 7, 1887 Oct. 7, 1899 

Wilbur, Geo. B.May 22, 1873 May 21, 1877 

Wood, Sam'l N.Nov. 24, 1863 July 27, 1865 June 23, 1891 

Woodruff, Henry.Oct. 12, 1867 Sep. 24, 1868 

Wright, E. T.Oct. 12, 1867 Sep. 24, 1868 

(Of New Company) 

Berwind, Edward J.Dec. 12, 1895 

Cheney, Benj. P. (Jr.).Dec. 12, 1895 

Duval, H. Rieman.Dec. 12, 1895 

Fowler, Thomas P.Dec. 12, 1895 

Gibbs, Edward N.Dec. 12, 1895 Oct. 20, 1900 Oct. 20, 1900 

Gleed, Charles S.Dec. 12, 1895 

Haven, George G.Dec. 12, 1895 

Hayes, R. Somers.Dec. 12, 1895 

Holliday, Cyrus K.Dec. 12, 1895 Mch. 29, 1900 Mch. 29, 1900 

Jobes, Andrew C.Aug. 3, 1898 

Jones, Howel.Nov. 14, 1900 

Kenna, E. D.Nov. 6, 1901 

McCullough, John G.Nov. 14, 1900 

Morawetz, Victor.Dec. 12, 1895 

Nickerson, George A.Dec. 12, 1895 Sep. 2, 1901 Sep. 2, 1901 j 

Osborn, Thomas A.Dec. 12, 1895 Feo. 4, 1898 Feb. 4, 1898 

Ripley, Edward P.Dec. 12, 1895 

Rotch, William.Dec. 12, 1895 Nov. 14, 1900 

Smith, Byron L.Nov. 14, 1900 

Steele, Charles.June 5, 1901 

Walker, Aldace F.Dec. 12, 1895 Apr. 12, 1901 Apr. 12, 1901 


• Member of last Board of old Company. 
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Aztec Land and Cattle Company, Limited 


Incorporated, New York 
January 6, 1885 
50 years 

Capital Stock,$96,310, authorized 
96,310, issued 

(Shares reduced June 9, 1904, to $10 each) 

The A. T. & S. F. Ry. Co., 2,155 shares 

D. L. G., 1 share 

E. P. R., 1 share 

- 2,157 shares 


J. & W. S. & Co., 
Sundry persons V 
in S. interest, j 


Sundry persons, 


2,410 shares 
40 shares 


2,450 shares 
5,024 shares 


Second Tuesday in February, New York 
Feb. 14, 1905 

Directors (9) Feb. 9, 1904: 

Benjamin P. Cheney.Boston 

Albert Strauss.New York 

Geo. W. Seligman (Mch. 28, 1904).New York 

Robert M. Murray.New York 

John Larkin.New York 

Henry Dexter.New York 

Theo. Seligman.New York 

D. L. Gallup.New York 

Edward P. Ripley.Chicago 

Officers, Dec. 15, 1904: 

Benjamin P. Cheney, President.Boston 

Albert Strauss, First Vice-President.New York 

Geo. W. Seligman, Second Vice-President.New York 

Robert M. Murray, Secretary and Treasurer.New York 


Geo. L. Brooks, General Manager 


Albuquerque, N. M. 


284 Exhibit 20 

Minutes of Adjourned Special, Meeting of Board of 
Directors of Aztec Land and Cattle Co., Limited 

Held at Its Office 15 Broad St., Mills Building, 

New York, Aug. 16,1894, 


Thursday, 12 M. 

Present: Messrs. Bryce Gray, William Libbey, T. W. 
Lillie, Geo. W. Seligman, Henry Warren. 

Mr. Gray, 1st Vice President in the Chair. 
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The Board met as above upon call of the First Vice 
President, and pursuant to adjournment at last meeting. 

On Motion, the reading of the minutes of the previous 
meeting (25th ulto) was dispensed with. 

Mr. Seligman of the Committee appointed at last meeting 
to negotiate with the officers of the Atlantic & Pacific R. R. 
Co. in regard to this Co’s claim for refund of purchase 
price paid for lands still unpatented, submitted the follow¬ 
ing form of Arbitrator’s Agreement proposed to be entered 
into by the two companies, to wit: 

“Whereas controversies exist, and for a long time haye 
existed between the Atlantic & Pacific Railroad Company, 
hereinafter called the “Railroad Company” and the Aztec 
Land & Cattle Company, Limited, hereinafter called the 
“Aztec Company,” with respect to claims made by the 
Aztec Company against the Railroad Company, and grow¬ 
ing out of a contract of sale of lands in the Territory of 
Arizona, made between the two Companies and dated Feb¬ 
ruary 3rd, 1886. 

Now, Therefore, the Railroad Company and the Aztec 
Company do hereby mutually covenant and agree to aiid 
with each other, to submit all questions of dispute, witjh 
respect to the said claims of the Aztec Company under the 
above mentioned contract, to Edward Lauterbach, Esq., of 
the City of New York, State of New York, as arbitrator, whjo 
shall arbitrate, awmrd, order, adjudge and determine c|f 
and concerning the same, with power to award the paymerjd 
of the costs and of the expenses incurred in such arbitration, 
and the said Companies do mutually agree to and with each 
other that the award to be made by the said arbitrator shall 
in all things by them, and each of them, and by their, and 
each of their, successors and assigns, be well and faithfulljy 
kept, observed and performed; and each of the parties 
hereto agrees that, if necessary, it will take, or unite wififi 
the other party in taking, such action, by way of applica¬ 
tion to the courts or otherwise, as may be necessary or 
proper to give complete force and effect to the award of the 
said arbitrator, which may be made pursuant to this sub¬ 
mission. 
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In Witness Whereof the said Companies have hereunto 
respectively licensed their corporate names to be set, 
285 and their corporate seals to be affixed and attested, 
this 14 day of August, 1894. 

Atlantic and Pacific Railroad Company, 


Attest: 


By 


Secretary; 


Aztec Land and Cattle Company, Limited, 
By-> 

Attest: 


Secretary. 


j 


) 


ss: 


On this — day of August, 1894, before me came the At¬ 
lantic & Pacific Railroad Company by-, its President, 

to me well and personally known as the same person whose 
name is subscribed to the foregoing instrument, and he 
duly acknowledged to me that he signed and executed the 
said instrument as his free and voluntary act and deed, and 
the free and voluntary act and deed of the corporation 
above named, for the uses and purposes therein set forth. 

In Witness Whereof I have hereunto set my hand and 
affixed my official seal the day and year first above written. 


-, ss: 

On this — day of August, 1894, before me came the At¬ 
lantic & Pacific Railroad Company, by - -, its 

Secretary, to me well and personally known as the same 
person whose name is subscribed to the foregoing instru¬ 
ment, and he duly acknowledged to me that he sealed and 
executed the said instrument as his free and voluntary act 
and deed, and the free and voluntary act and deed of the 
corporation above named, for the uses and purposes therein 
set forth. 

In Witness Whereof I have hereunto set my hand and 
affixed my official seal the day and year first above written. 
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State of New York, 

City and County of New York, ss: 

On this — day of August, 1894, before me came the Aztec 
Land & Cattle Company, Limited, by Bryce Gray, its Jfirst 
Vice President, and T. W. Lillie, its Secretary, wbo aije to 
me well and personally known as the same persons w^iose 
names are subscribed to the foregoing instrument, and 
they duly acknowledged to me that they signed, sealed and 
executed the said instrument as their free and voluntary 
act and deed, and the free and voluntary act and deed of 
the corporation above named, for the uses and purposes 
therein set forth. 

286 The foregoing having been read and considered, it 
was 

On Motion of Mr. Warren, seconded by Mr. Libbey 

Voted, That, the form of Arbitrators’ Agreement pro¬ 
posed to be entered into by and between the Atlantic pnd 
Pacific R. R. Co. and this Company, this day submitted 
and read to this Board and considered by it, and whiclji is 
in words and figures as above be and the same is hereby 
approved and adopted by this Board, and that the proper 
officers of this Company be and are hereby authorized, 
empowered and directed, for and on behalf of this Company, 
and in its name, to execute and deliver said agreement, ind 
that the corporate seal of this Company be affixed therpto 
and attested by the Secretary. 

On Motion of Mr. Warren seconded by Mr. Libbey, it \|ras 

Voted, That the Committee appointed at the previous 
meeting of this Board be and hereby is authorized to agfee 
to accept as if patented, any or all surveyed lands covered 
by the Contract of Sale of Feb. 3, 1886, situate within the 
Absolute Grant or the Indemnity limits, if in its opinion 
it may be deemed expedient to do so. 

On Motion. 

Adjourned, 

T. W. Lillie, 

Secretary , 
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204 Filed May 24, 1949, Harry M. Hull, Clerk. 

Exhibit 21 
Copy 

United States Department of the Interior 
General Land Office, Washington 

Dec. 16, 1931. 

In reply please refer to 1438228 “F” AB 

Atlantic and Pacific R. R. Co. Re: Adjustment of grant. 

(Santa Fe Pacific Ry. Co.) 

Messrs. Britton and Gray, 

Attorneys at Law, 

Washington Building, 

Washington, D. C. 

Genthemen : 

I am inclosing herewith a copy of statement of the tenta¬ 
tive adjustment of the grant to the Atlantic and Pacific 
Railroad Company (Western Division), under act of July 
27, 1866 (14 Stat. 292), and acts supplemental thereto, 
together with a copy of office letter submitted to the Secre¬ 
tary November 30, 1931, relative to the adjustment of said 
grant. 

It will be observed that the adjustment and the theory 
under which it was made was approved by the Assistant 
Secretary December 9, 1931. 

The company will be allowed 90 days from receipt hereof 
within which to file objections or protest, if there be any, 
against said adjustment, failing in which it will be considered 
and taken by this office as an acceptance by the company of 
the adjustment, and the same will be made the basis for the 
future adjustment of the grant. 

The adjustment sheets on file in this office may be examined 
or inspected by the agent or representatives of the company, 
at any time during business hours, should they care to do so. 

Very respectfully, 

(Sgd.) D. K. Parrott, 

Acting Assistant Commissioner. 

Filed May 24,1949, Harry M. Hull, Clerk. 
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287 Filed May 24, 1949, Harry M. Hull, Clerk. 

Exhibit—22 
Copy 

United States j 

Department of the Interior 

I 

General Land Office 

I 

Washington 

Nov. 30,1931. 

i 

In reply please refer to “F” AB—Atlantic and Pacific 
Railroad Company. , 

Re: Adjustment of grant to Atlantic and Pacific Railroad 
Company. (Western Division.) 

The Secretary of the Interior. j 

Sir : '■ j 

I have the honor to submit herewith a statement oh the 
tentative readjustment of the grant made to the Atlantic 
and Pacific Railroad Company (now owned by the £>anta 
Fe Pacific Railway Company), by act of July 27, 1866 
(14 Stat., 292), and acts supplemental thereto. 

The act of July 27, 1866, supra, provided for the con¬ 
struction of a continuous line of railroad from Spring^eld, 
Missouri, westward to the Pacific Ocean. By decision of the 
Secretary of February 10, 1931, “M-24864”, it was [held 
that the grant made in aid of construction of said road, was 
by operation of law separated into two units, one the 
eastern or Missouri Division and the other the western 
division, and should be adjusted separately, or as two 
grants. Accordingly, the readjustment of the western divi¬ 
sion has been made separately, or as one grant, and the 
inclosed statement represents the conditions or status 
thereof as of October 31,1931. 

The grant made to the Atlantic and Pacific Railroad Cjom- 
pany, under said act of July 27,1866, was of every alternate 
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section or public land, not mineral, designated by odd 
numbers, to the amount of twenty sections per mile on each 
side of the road (40 mile limit), in the then Territories of 
Arizona and New Mexico, with the right to select indemnity 
for losses, others than mineral, from the alternate sections 
designated by odd numbers within ten miles of the grant 
limits. The right to select indemnity for losses on account 
of mineral was limited to the unoccupied and unap- 
288 propriated agricultural lands in the odd numbered 
section within twenty miles of the line of road. 

The correct measure of the grant w^ould, therefore, seem 
to be the aggregate area of the odd numbered sections or 
parts thereof falling within the forty mile place or primary 
limits of the road as definitely located and constructed from 
Isleta, New Mexico, to the Colorado River, the balance 
of the grant (western division), having been forfeited by 
act of July 6, 1886 (24 Stat. 123). 

Upon this basis or theory the grant has been readjusted 
and the whole area of the grant is shown to be 13,426,775.83 
acres. It will be observed from the accompanying state¬ 
ment that there is charged against the grant in place limits 
11,808.053.51 acres, and in the 50 mile indemnity limits 
1,048,384.53 acres, making a total of 12,856,438.04 acres; 
that there still remain due as indemnity for losses in place, 
other than mineral, 405,702.59 acres; that there is charge¬ 
able 520,687.78 acres of vacant land, from which the amount 
still due for such losses may be satisfied. The amount lost 
in place on account of mineral (164,635.20 acres) may how¬ 
ever, be satisfied only to the extent of 47,486.42 acres, 
this being all of the land found vacant in the odd numbered 
sections within 20 miles of the road, at the date of this ad¬ 
justment, October 31,1931. 

In view of the United States Supreme Court decision 
in the case of United States vs. The Northern Pacific Rail¬ 
way Company (256 U. S. 51), the adjustment of the in¬ 
demnity limits was made in such a manner as would show 
whether or not the grant was deficient, and, if so, when the 
dericiency first became apparent. The adjustment dis¬ 
closes that there was no deficiency in the grant on the date 
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of definite location (March 12, 1872), and that none Ap¬ 
peared until the year 1930. The first apparent deficiency 
is due to a withdrawal of land in the indemnity limits, to 
the amount of 191,031.74 acres, which was made on April 
25, 1930, under Executive Order No. 5339, for classifiAa- 
tion and pending determination as to the advisability of 
including such lands in a national monument. Said with¬ 
drawal creates a deficiency in the grant of 73,834.19 acrps, 
as of December 31,1930, and if given force and effect would 
continue the deficiency to date of the adjustment. Under 
the ruling laid down in the United States Supreme Court 
decision (256 U. S. 51), supra, said withdrawal of Apyil 
25, 1930, would seem to be ineffective as against the grant 
since it creates a deficiency and the lands covered thereby 
have been carried in the adjustment as vacant and charged 
against the grant as indemnity together with other vacant 
lands. 

289 The records of this office show that the company 
on September 2, 1920, filed indemnity selection 
021733 Las Cruces, embracing 44,838.41 acres of land within 
the Datil National Forest, which selection is still pend¬ 
ing. The lands w r ere withdrawn under proclamations df 
November 5, 1906, June 6, 1907, February 23, 1909, and 
June 7, 1910, for national forest uses and remain so with¬ 
drawn to date. On the dates said withdrawals were made 
there was no deficiency or shortage in the grant and the 
withdrawals are therefore good and effective and the lands 
were not subject to selection as indemnity under the grant 
In the event this adjustment meets with your approved 
action will be taken with the view to the rejection of thp 
selection as to said forest lands. 

I am, therefore, submitting the adjustment statement at 
this time for your information and for the approval of the 
adjustment, if you deem the theory on which it was made 
to be correct, or for such instructions as you may deeni 
proper to give. i 

The resident attorneys for the company, Messrs. Brittod 
and Gray, have not yet been formally advised of this adf 
justment as it is deemed proper that the matter be firsjb 
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submitted to you for your consideration and appropriate 
action. 

Very respectfully, 

(Sgd.) C. C. Moore, 

Commissioner. 

Dec. 9, 1931. 

The adjustment and theory under which it has been made 
is approved: 

(Sgd.) John H. Edwards, 

Assistant Secretary. 


290 Statement of adjustment of land grant to the 

Atlantic and Pacific Railroad Company, now 
Santa Fe Pacific Railway Company, under act of July 
27, 1866 (14 Stat. 292) and acts supplemental thereto, 
in the States of Arizona and New Mexico. 



Whole area of grant in acres: 

Surveyed. 11,991,445.44 

Unsurveyed. 1,435,330.39 13,426,775.83 

Charged against grant in place limits: 


Approved properly. 

Approved erroneously. 

Selected. 

Vacant surveyed. 

Vacant unsurveyed. 

Disposals, preemption and homstead after 

date of definite location. 

Other disposal after definite location. 

Reconveyed, act 4/21/04... 

Reconveyed, act 4/28/04. 

Reconveyed, act 8/22/22. 

Reconveyed, act 3/4/13. 

9,465,337.72 

249.31 

2,413.82 

402,819.92 

262,410.44 

6,365.44 

120.00 

1,622,446.12 

15,226.10 

28,136.73 

2,527.91 

Lost in granted limits: 


Mineral. 

Other..... 

164,635.20 

1,454,087.12 


11,808,0^3.51 


1,618,722.32 


Lost in place (other than mineral). 

Charged against grant as indemnity in 50 mile 
bmits: 


Approved properly. 1,009,618.52 

Approved erroneously. 4,027.61 

Selected, pending. 12,327.50 

Reconveyed, act 4/21/04 . 21,096.12 

Reconveyed, act 4/28/04.. 1,314.78 


Still due as indemnity... 
291 

Brought Forward. 

Chargeable as indemnity: 


Vacant surveyed. 167,560.66 

Vacant unsurveyed. 353,127.12 


Excess 


1,454,0^7.12 


1,048,384.53 

405,70(2.59 

405,702.59 

520,687.78 

114,985.19 


Lost in place (mineral).. 

Charged against grant as Mineral indemnity: 

Selected, pending. 2,703.28 

Vacant in 20 mile limits, available as mineral 

indemnity. 44,783.14 


Apparent deficiency as of October 31j 1931 
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292 Filed May 24,1949, Harry M. Hull, Clerk. 

Exhibit—23 
Copy 

Address Only the Co mm issioner of the General Land Office 

United States 

Department of the Interior 
General Land Office 
Washington 

Mar. 22, 1932. 

In Reply Please Refer to Las Cruces 021733 “F” AB 
1438228 

Atlantic and Pacific R. R. Co. (Santa Fe Pacific Ry. Co.) 
Re: charging against grant the vacant unsurveyed lands 
in the indemnity limits. 

Messrs. Britton and Gray, Attorneys-at-Law, Washington 
Building, Washington, D. C. 

Gentlemen : 

Under date of December 16, 1931, there was transmitted 
to you a copy of statement of the tentative adjustment of 
the grant made to the Atlantic and Pacific Railroad Com¬ 
pany (now Santa Fe Pacific Railway Company), Western 
division, under act of July 27, 1866 (14 Stat. 292) and acts 
supplemental thereto, showing the status or condition of 
the grant as of October 31, 1931; also a copy of office 
letter of November 30, 1931, addressed to the Secretary 
of the Interior, relative to said adjustment and the theory 
under which the same was made. The adjustment and 
the theory under which it was made was approved by the 
Assistant Secretary on December 9, 1931. 

293 The company was allowed 90 days from receipt 
of notice of said adjustment within which to file 

protest or objection against same. 
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By letter dated February 12, 1932, answer was filed jby 
you in behalf of the company whereby attention is called to 
a certain discrepancy in the area of the grant, and exception 
is taken to treating in the adjustment, the vacant unsiir- 
veyed lands in the indemnity limits, as available for in¬ 
demnity. 

With reference to the area of the grant as shown by tpe 
adjustment sheets, you state that with the correction ^>f 
the discrepancy to which the attention of this office wgs 
called by the Land Commissioner of the Santa Fe-Pacific 
Railway Company, the area of the grant as given in the 
tentative adjustment is approximately correct. 

The discrepancy referred to is that the adjustment sheets 
shows all of T. 18 N., R. 7 W., Arizona, as being in the 
place or primary limits of the grant, whereas only Secs. 
1, 3 and 5 are in the place limits, the balance of the town¬ 
ship being in the indemnity limits. This discrepancy will 
be corrected and when done the company will be advised 
thereof. There appears to be no further comment neces¬ 
sary on this point, the area of the grant as shown by tfie 
tentative adjustment, with the correction of thje 
294 above noted discrepancy, being accepted by th^ 
company as approximately correct. 

The next point to be considered, is that of charging 
against the grant the vacant unsurveyed lands in the in|- 
demnitv limits, to which action, exception is taken by the 
company. 

It is the contention of the company that, 

“Under the uniform ruling of the Department, land^ 
are not available to the company within its indemnity 
belt until they have been surveyed and the plat thereof 
filed in the local Land Office, and while a tentative 
charge because of a possible selection of all vacant 
unsurveved lands might be justified, it would surely be 
subject to a later demonstration, when the lands have 
been fully surveyed and opened to selection, that there 
was at that time, in fact, not sufficient unreserved lands 
available for selection to meet the primary losses.” 

The contention of the company would seem to be well 
taken, if the matter in question was merely one as to 
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lands available for selection. However, the question now 
before me for consideration is not as to the right to make 
immediate selection, but is one of adjustment, i. e., whether 
it is proper to charge against a grant as available for in¬ 
demnity the vacant unsurveyed lands in the indemnity 
limits, a matter in which the general rule that lands are 
not available for selection until surveyed, has no applica¬ 
tion. 

295 In the adjustment of railroad grants having in¬ 
demnity limits such as the grant here in question, it 

has always been the uniform and accepted rule, to charge 
against the grant as available for indemnity all lands within 
the indemnity limits which are vacant and applicable and 
not only those that are available for immediate selection. 
While it may be said that the unsurveyed lands in the 
indemnity limits are only potentially available, they are 
nevertheless applicable to the grant, subject to possible 
future selection, and until disposed of adversely to the com¬ 
pany it is only proper to treat them as available in the 
adjustment. 

The same question was raised by the Northern Pacific 
Railway Company in connection with the adjustment of its 
grant and this office after due and careful consideration, 
having well in mind the ruling laid down by the United 
States Supreme Court, in its decision in the case of United 
States v. Northern Pacific Railway Company (256 U. S. 51), 
pursuant to which the adjustment of that grant was made, 
held (letter “F” of March 5, 1925, addressed to the Secre¬ 
tary of the Interior), that: 

“Lack of survey * * * did no t dispose of the 

land, and until disposed of adversely to the company 
the land remained available to the future claim of 
the company and should, therefore, be considered as 

296 available until such adverse disposal takes place.” 

Said ruling or conclusion was approved by the Secretary 
of the Interior in his report of March 25, 1925, to “Hon. 
N. J. Sinnott, Chairman Joint Committee, Northern Pacific 
Land Grant.” 
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In view of the foregoing it is, therefore, concluded thkt 
the vacant unsurveyed lands in the indemnity limits of the 
grant here in question are, until disposed of adversely to tljie 
company, available in satisfaction of losses in place, and ks 
such it is proper to charge the same against the grant in tlfe 
adjustment thereof. There is, therefore, no occasion fdr 
disturbing or modifying the adjustment in that respect. 

The company in taking the position that only the surveyed 
lands in the indemnity limits which are subject to selection 
should be treated as available to satisfy losses in place, in 
the adjustment of the grant, concludes that the indemnity 
selection 021733 Las Cruces, filed September 2, 1920, em¬ 
bracing 44,813.64 acres of land within the Datil National 
Forest should not be adjudicated until the rights of tile 
company to the remaining unsurveyed indemnity lands 
have been determined and the necessity to resort to with¬ 
drawn lands then known. In answer to this, it need 
297 only he stated, that the right of the company to resort 
to withdrawn lands to satisfy losses in place, wks 
made known and determined by the adjustment of the grakt 
as set forth in office letter of November 30, 1931, addressed 
to the Secretary. 

Said selection filed September 2, 1920, embraces land|s 
which were withdrawn for forest purposes during the years 
1906, 1907, 1909 and 1910. At the time said withdrawals 
were made there was no deficiency in the grant. In other 
words, there remained after the withdrawals sufficient land 
to satisfy all losses in place. The adjustment of said grant 
which was approved by the Secretary, December 9, 1931, 
disclosed the amount of land due the company as indemnity 
for losses in place and the amount of land remaining avail¬ 
able in satisfaction of such losses, during the years 1906 to 
1910, inc., to be as follows: 

Year 1906: Due as indemnity 608,878.31 acres 

Vacant, available 961,737.09 acres 

Excess 352,858.78 acres 

Year 1907: Due as indemnity 608,878.31 acres 

Vacant, available 782,228.87 acres 

Excess 173,350.56 acres 
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Year 1908: Due as indemnity 
Vacant, available 
Excess 

Year 1909: Due as indemnity 
Vacant, available 
Excess 

Year 1910: Due as indemnity 
Vacant, available 
Excess 


608,878.31 acres 
746,061.32 acres 
137,183.01 acres 
608,878.31 acres 
739,695.72 acres 
130,817.41 acres 
608,878.31 acres 
766,866.74 acres 
157,988.43 acres 


298 It will be observed from the above figures that 

there remained at the time the withdrawals in ques¬ 
tion were made, sufficient land to satisfy the losses in place. 
Now under the decision of the United States Supreme 
Court (256 U. S. 51), wherein it said, with reference to the 
right of the Government to make withdrawals, “We say 
‘required’ because we perceive no reason to doubt that 
lands in the indemnity limits may be so reserved or appro¬ 
priated where what remains is sufficient to satisfy all 
losses.” there can be no doubt that said withdrawals were 
valid and that the lands withdrawn thereby were not subject 
to selection as indemnity under the grant. Further, the lan¬ 
guage used by the court when it said “where what remains 
is sufficient”, to my mind can be interpreted to mean only 
just what the court said, that where what remains is suffi¬ 
cient, and not what remains available for immediate selec¬ 
tion is sufficient, as would seem to be the contention of the 
company. Here again, under this ruling of the Supreme 
Court, we find authority for charging against the grant in 
the adjustment thereof and in determining whether the 
same is deficient, all lands applicable as indemnity, whether 
surveyed or unsurveved. Thus, in view of the foregoing 

facts I can see no reason why action toward the can- 

299 cellation of the company’s indemnity selection list 

021733 Las Cruces, filed September 2, 1920, should 

not in due and proper time be taken, as held in office letter 
of November 30, 1931. 





It is also stated by the company with regard to the lands 
withdrawn for the Datil National Forest, embraced in said 
Selection 021733 Las Cmces, that 

“we call particular attention to the fact that these 
lands are grazing lands without commercial timber 
and are no different from many thousand acres in the 
same general area not included within the forest, and 
therefore, evidences an unfair exclusion, through a 
forestry withdrawal of lands without forestry value 
and which are shown to be actually needed in paiitial 
satisfaction of the grant.” 

As stated above, said withdrawals were valid and so lpng 
as the lands remain withdrawn they are not subject to selec¬ 
tion as indemnity and the matter complained of by the 
company as to the lands having no forestry value, is pne 
that cannot be considered by this office or the Department, 
in the adjustment of the grant or the adjudication of the 
company’s selection for such lands. If the company feels 
that said lands are being unfairly excluded from selection 
by the company, by reason of being withdrawn for and | re¬ 
tained in a National Forest, it should take that matter up 
with the Forest Service, the Government bureau havjing 
jurisdiction over the land. 

300 The company will be allowed 30 days from receipt 
hereof within which to make a showing, should it 
object to the conclusions herein reached, failing in which, 
this decision will become final without further notice to the 
company, and the tentative adjustment, subject to the cor¬ 
rection of the discrepancy in the area of the grant as herein 
mentioned, will stand as made, and will be made the basis 
for the future final adjustment of the grant. 

Very respectfully, 

C. C. Moore, 
Commissioner, 


Approved: Mar. 22, 1932. 


(Sgd.) John H. Edwards, 

Assistant Secretary 
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301 Filed May 24, 1949. Harry M. Hull, Clerk 

Exhibit 24 

United States 
Department of the Interior 
Office of the Secretary 
Washington 

A-23630 

July 31,1947. 

“F” Phoenix 080632 

Atlantic and Pacific Railroad Company, Santa Fe Pacific 
Railroad Company, and Aztec Land and Cattle Com¬ 
pany, Ltd. 

Applications for patent under Transportation Act of 
1940. 


Findings of Fact Modified 

Upon motion of counsel for the Santa Fe Pacific Railroad 
Company, the last sentence of the findings of fact issued in 
this proceeding by the Department on July 16, 1947, is 
amended to read as follows: 

“The interested parties, Santa Fe Pacific and Aztec, 
are granted until August 30,1947, within which to apply 
for a reconsideration of these findings.” 

(Sgd.) Oscar L. Chapman, 

Under Secretary of the Interior. 
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United States 
Department of the Interior 
Office of the Secretary 
Washington 


A-23630 

“F” Phoenix 080632 


J uly 16,194:17. 


Atlantic and Pacific Railroad Company, Santa Fe Pacific 
Railroad Company, and Aztec Land and Cattle Com¬ 
pany, Ltd. 

Applications for patent under Transportation Act of 1^40. 

Findings of Fact 

On January 8, 1944, the Department affirmed a decision 
of the General Land Office which rejected an application for 
patent (Phoenix 080632) to the following 98,690.83 atjres 
of land in Navajo and Coconino Counties, Arizona: 


T. 13 N., R. 9 E., secs. 
T. 14 N., R. 9 E., secs. 

T. 14 N., R. 11 E., secs. 
T' 13 N., R. 12 E., secs. 

T. 14 N., R. 12 E., secs. 

T. 15 N., R* 12 E., secs. 
T. 13 N.‘ R. 13 E., secs. 

T. 14 N., R. 13 E., secs. 
T. 13 N., R. 14 E., secs. 
T. 13 N. f R. 15 E., secs. 
T. 12 N., R. 16 E., secs. 

T. 12 N., R. 17 E., secs. 

T. 10 N., R. 20 E., secs. 
T. 11 N., R. 21 E., secs. 


1,862. 

10,993. 

480. 


08 acres 

07 acres 
00 Acres 


11,802.56 ^cr 


32 acres 
08 acres 


5, 7, 9. 

1, 3, 5, 7, 9, 11, 13, 15, 17, 19, 21, 23, 

25, 27, 29, 31, 33, 35. 

33, E3^; 35, (unsurveyed).... 
1, 3, 5, 7, 9, 11, 13, 15, 17, 19, 21, 23, 

25, 27, 29, 31, 33, 35. 

3, 5, 7, 9, 15, 17, 19, 21, 23, 25, 27, 

29, 31, 33, 35. 

31, 33. 

1, 3, 5, 7, 9, 11, 13, 15, 17, 19, 21, 23, 

25, 27, 29, 31, 33, 35. 

19, 21, 29, 31, 33. 

19, 21, 23, 25, 27, 29, 31, 33, 35.... 
19, 21, 23, 25, 27, 29, 31, 33, 35.... 
7, 9, 11, 13, 15, 17, 19, 21, 23, 25, 27, 

29, 31, 33, 35. 

7, 9, 11, 13. 15. 17, 19, 21, 23, 25, 27, 

29, 31, 33, 35. 

1,3, 5, 7, 9,11,13,15,17,19, 21, 23.. 
5, 7, 9, 11, 13, 15, 17, 19, 21, 23, 25, 
27, 29, 31, 33, 35. 


Total. 98,690.83 acres 


10,134 

1,458 

11,849 

3,439 

5,736 

5,717 


. 78 Acres 
.44 Acres 
.51 Acres 
.59 Acres 


9,256.84 acres 


8,465 

7,469 


10,025.89 Acres 


84 ^cres 

20 acres 
47 acres 
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303 The land in question is within the exterior bounda¬ 
ries of a forest reserve established by Executive 

proclamation on August 17,1898 (now the Coconino and Sit- 
greaves National Forests), and is included in the indemnity 
limi ts of the grant of land to the Atlantic and Pacific Rail¬ 
road Company under the act of July 27,1866 (14 Stat. 292). 
By act of March 3, 1897 (29 Stat. 622), the grant was con¬ 
firmed in the Santa Fe Pacific Railroad Company as the 
successor in interest to Atlantic & Pacific. On December 
18, 1940, both the Santa Fe Pacific Railroad Company and 
the Atchison, Topeka and Santa Fe Railroad Company, 
operator of the line of railroad, filed releases of all claims 
arising from any land grant to them in aid of the construc¬ 
tion of a railroad, as provided in section 321(b), Part XI, 
Title III, of the Transportation Act of 1940 (54 Stat. 954, 
49 U. S. C. 65). In accordance with the statutory provision, 
the releases excepted lands sold to innocent purchasers for 
value prior to September 18, 1940. 

On June 26,1942, the Santa Fe Pacific Railroad Company 
filed its application for patent to the above-described land, 
alleging that the land had been sold to the Aztec Land and 
Cattle Company, Ltd., in 1886. In support of its allegation, 
the railroad company submitted a contract executed Feb¬ 
ruary 3, 1886, between the Atlantic and Pacific Railroad 
Company and the Aztec Company. The contract described 
in detail the land grant to the railroad. By the contract the 
railroad agreed to sell to the Aztec Company, and to obtain 
patents for and to convey by warranty deed, certain tracts 
of land in Apache and Yavapai Counties, Territory of Ari¬ 
zona, containing 1 million or more acres, the exact 

304 quantity “to be hereafter ascertained from surveys 
made and to be made by the United States.” The 

contract provided that the railroad company, whenever re¬ 
quested to do so by the Aztec Company, shall “select any 
portion or portions of the lands hereby sold, and apply for 
and take out patents from the United States therefor, and 
convey the same as hereinbefore agreed. ’ ’ In support of its 
patent application, the railroad company also submitted a 
quitclaim deed, executed November 7, 1905, between the 
Santa Fe Pacific Railroad Company and the Aztec Com- 


pany. The deed referred to the contract of February] 3, 
1886, and to deeds, dated May 12, 1886, and May 25, 1804, 
by which the Atlantic and Pacific Railroad Company con¬ 
veyed to the Aztec Company 576,701.91 acres. In the deed 
of November 7,1905, the Santa Fe Pacific Railroad Company 
quitclaimed 423,298.09 acres to the Aztec Company, th^se 
lands including the lands involved in the present litigation. 

The Department’s decision of January 8, 1944, rejected 
the Santa Fe’s application, on the ground that neithjer 
Atlantic & Pacific nor Santa Fe had ever exercised its right 
to select the land in question, and that therefore its right 
to select the land was relinquished by the release filed pur¬ 
suant to section 321(b) of the Transportation Act, supr^a. 
A motion for rehearing was denied on February 8, 19^4. 
The Santa Fe Pacific Railroad Company and the Aztec 
Company thereupon commenced an action against the Secre¬ 
tary of the Interior, et al., in the United States District 
Court for the District of Columbia, for an injunction and 
relief in the nature of mandamus. Plaintiffs and defendants 
both moved for summary judgment. With their motion, de¬ 
fendants submitted an affidavit by Assistant Secretary 
Chapman, in which he stated that in its decisions 
305 the Department had had no occasion to pass upon and 
made no determination as to the truth or falsity of 
plaintiffs’ allegations that losses in place limits of the 1866 
grant to Atlantic & Pacific have exceeded the surveyed lands 
within the indemnity limits of the grant at all times since 
before August 17, 1898, and that plaintiff, Aztec Land and 
Cattle Company, Ltd., is an innocent purchaser for valu^ 
of the lands in question, for the reason “that the Depart¬ 
ment was of the opinion that the release filed by plaintiff j 
Santa Fe Pacific Railroad Company, on December 18, 1940,| 
pursuant to the Transportation Act of 1940, without more, 
barred plaintiff’s right to the land in question.” 

On June 29,1945, the District Court of the United States' 
for the District of Columbia overruled defendants’ motion, 
but sustained plaintiffs’ motion for summary judgment, and 
entered judgment in favor of plaintiffs. On appeal, the 1 
United States Court of Appeals for the District of Colum-j 
bia (158 F. (2d) 317) affirmed the decision of the District 
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Court insofar as it overruled defendants’ motion for judg¬ 
ment. However, it reversed the final judgment in favor 
of plaintiffs, and remanded the case for trial on the merits, 
if and when an answer is filed by the Secretary. The Court 
of Appeals emphasized that plaintiffs’ case is predicated on 
two facts: (1) that Santa Fe’s sale to Aztec was in all 
respects bona fide and to an innocent purchaser for value, 
and (2) that on the date of the sale and at all times there¬ 
after the losses in the place limits of the grant exceeded the 
surveyed land within the indemnity limits available for 
selection, and therefore there had been a deficiency in the 
grant since some time prior to August 17,1898 (the time of 
withdrawal for forest reserve), which has at no time been 
less than one hundred thousand acres. The Court of 
306 Appeals, in affirming the District Court’s decision 
overruling defendants’ motion, stated that while, as a 
general rule, selection by a railroad grantee is necessary to 
vest any right to specific indemnity land in the grantee, 
there is an exception where there is a deficiency of indemnity 
land to satisfy losses in place lands. In the latter case, the 
Court concluded, indemnity lands “are identified without 
the formality of selection, as the result of which the right 
of Santa Fe attached.” The Court of Appeals, also, held 
that by virtue of their motion, defendants, “at most,” as¬ 
serted that no issue of facts was presented, provided their 
legal theory was accepted, but that, since the Court accepted 
the differing legal theory of the plaintiffs, defendants must 
be accorded an opportunity to show that there exists a dis¬ 
pute of fact essential to plaintiffs’ case. 

Consequently, before filing an answer in the case, the 
Attorney General, by letter of March 28, 1947, requested 
the Department to make administrative findings on the fol¬ 
lowing two questions: 

1. Whether the Aztec Land and Cattle Company, Ltd., is 
in fact an innocent purchaser for value within the purview 
of section 321(h) of the Transportation Act of 1940, 54 Stat. 
954; 

2. Whether at all times since 1898 there has been a defi¬ 
ciency in the surveyed lands within the indemnity limits to 
make up the losses in the place limits of the grant. 
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The Department makes the following findings: 

1 . The Aztec La/nd and Cattle Company, Ltd., is not am 
innocent purchaser for value unthin the meaning of section 
321(b) of the Transportation Act. 

307 (a) The Aztec Company, from the time of its for¬ 
mation until and including at least November 7,19^5 

(the date of the execution of the above-mentioned quitclai\n 
deed), was subject to the control of the interests dominating 
the Atlantic and Pacific Railroad Company, and its succes¬ 
sor, the Santa Fe Pacific Railroad Company 

The following statement of facts concerning the his¬ 
tory of the Aztec Company is based upon information sub¬ 
mitted by plaintiffs themselves, except as otherwise specifi¬ 
cally indicated: 

The Aztec Company was incorporated on December 12, 
1SS4, under the laws of the State of New York. In the cer¬ 
tificate of incorporation the object of the Company was de¬ 
scribed as the leasing, purchasing, managing, and improving 
of land “situated in the Territories of Arizona, New Mexiccj*, 
and elsewhere/’ The first meeting of the subscribers to 
the stock was held in New York City on January 3, 188p. 
The first business transacted at the meeting, immediately 
after the adoption of the by-laws, and even before the elec¬ 
tion of the directors, was a resolution to ratify the purchas^ 
of 1 million acres of land from the Atlantic and Pacific. 

A list of all subscribers to the stock was submitted at the 
meeting. The total number of shares subscribed amounted 
to 5,005. There were only two large blocks of stockholdings, 
1,480 shares being subscribed by J. & W. Seligman & Co.^ 
and 1,500 shares by I. T. Burr, acting as a trustee for th^ 
Atchison, Topeka and Santa Fe Railroad Company. It 
appears that on February 3, 1886 (the date of the contract 
with the Atlantic and Pacific Railroad Company), the total 
number of shares of the Aztec Company amounted tc 

308 7,879 shares. Again, large blocks were held by only 
two stockholders, Isaac T. Burr, as trustee for Atchi¬ 
son (1,500 shares), and J. & W. Seligman & Co. (1,475 
shares). In addition, J. & W. Seligman & Co. held 1,00() 
shares of stock for various individuals. The situation was 
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similar on November 7,1905, except that Atchison then held 
its stock directly instead of through Burr as trustee. On 
that date, the total of Aztec Company’s stock was 9,631 
shares,—2,154 were held by the Atchison, Topeka and 
Santa Fe Railway Company, 1 and 2,422 by J. & W. Seligman 
& Co., 150 additional shares being held by Seligman & Co. 
for others. Burr no longer held any stock as trustee. With 
the exception of 612 shares held by one Henry Warren, 
300 held by one Arthur T. Cabot, and 250 by Alfred B. 
Darling, the entire remainder was distributed among a 
large number of stockholders (77), most of them holding 
very few shares. 

The Atchison, Topeka and Santa Fe Railroad Company, 
prior to 1884, had obtained control of the Atlantic and Pacific 
Railroad Company. Annual Report of the Board of Direc¬ 
tors of the Atchison, Topeka and Santa Fe Railroad Com¬ 
pany for the year ending December 31, 1884, pp. 24-34. 
This control was acquired by a transfer from the St. Louis 
& San Francisco Railway (the Frisco) to the Atchison Com¬ 
pany of half of the stock of the Atlantic and Pacific Rail¬ 
road Company. Before that transfer, the Atlantic and 
Pacific had been wholly owned by the Frisco. Poor’s Man¬ 
ual of Railroads (1886) p. 622. The Frisco, in turn, 
309 had been organized in 1876, due to a desire of the 
bondholders of the Atlantic and Pacific to protect 
their investments. When there was a threat in 1876 that 
St. Louis County would foreclose a second mortgage on 
the property of the Atlantic and Pacific, the bondholders of 
Atlantic and Pacific appointed a committee to form another 
corporation and to purchase the road for the benefit of the 
bondholders. This action led to the organization of the 
Frisco. Bradley: The Story of the Santa Fe (1920), p. 215. 

Atchison’s control of the Atlantic and Pacific continued. 
From the meager information available it is clear that the 
control remained, at least until 1890. And there cannot be 
any question whatever as to Atchison’s control of the 


1 The Atchison, Topeka and Santa Fe Railway Company, which 
was incorporated in 1905, is the successor of the Atchison, Topeka 
and Santa Fe Railroad Company. 
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Santa Fe Pacific Railroad Company (Atlantic and Pacific’s 
successor in interest). The entire outstanding stock of ^he 
Santa Fe Pacific Railroad Company, except qualifying 
shares of directors, has always been owned by the Atchison. 

There were other relationships between the Aztec Com¬ 
pany, on the one hand, and Atlantic and Pacific (and its 
successor, Santa Fe Pacific Railroad Company) and ^he 
interests dominating that Company, on the other. Thps, 
out of the nine directors of Aztec elected for the first ybar 
of its existence, at least two, I. T. Burr and Bryce Gray, were 
also directors of the railroad companies. Mr. Burr, who, 
as mentioned, subscribed 1,500 shares of the stock of Azlec 
as trustee for the Atchison, was a director of both the At¬ 
lantic and Pacific Railroad Company and of the Atchisdn, 
Topeka and Santa Fe Railroad Company. And Mr. Gray 
was not only a director and a member of the executive com¬ 
mittee of Aztec, but also a director of Atlantic and Pacific. 

The president of Aztec, Mr. W. B. Jansen, who bn 
310 January 26, 1906, signed for Aztec a release to the 
Santa Fe in consideration of that Company’s quit¬ 
claim deed of November 7, 1905, was at the same tirjae 
assistant to the president of the Atchison Company, fn 
addition to being also a director of Aztec. At least trim 
more of the nine directors of Aztec at that time were like¬ 
wise officers of the railroads: Mr. D. L. Gallup was comp¬ 
troller of the Atchison, and Mr. E. P. Ripley was president 
of both the Atchison and the Santa Fe Pacific. 

The information now available presents certain addi¬ 
tional facts hearing upon the relationship between Azt^c 
and the railroad companies. It appears from the Inter¬ 
state Commerce Commission Valuation Report that in 
1896 the Atchison, in addition to holding stocks of Azt^c 
($215,700 par and book value), held $100,000 bonds <j>f 
Aztec as well as that Company’s note for $109,100. 1^7 
I. C. C. 376, 377. Finally, the manner in which the Inter¬ 
state Commerce Commission, in its valuation report, listed 
Santa Fe’s holdings in the Aztec Company, is highly 
significant. Certain securities owned by Santa Fe on th!e 
date of valuation (June 30, 1916) are listed by the Con|- 
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mission on page 276 of its report The Company’s stock¬ 
holdings are broken down into four categories: 

(1) Affiliated carrier corporations; 

(2) Nonaffiliated carrier corporations; 

(3) Affiliated noncarrier corporations; and 

(4) Other stocks. 

Santa Fe’s holdings in the Aztec Land & Cattle Company 
are listed in the third category, L e. as the stock of an 
“affiliated noncarrier corporation.” 127 I. C. C. 276. 
(Italics added.) 

311 The financial control which was exercised over the 
Atlantic and Pacific by J. & W. Seligman & Co. is 
fully apparent from the history of the Atlantic and Pacific’s 
corporate financing, as set forth in the valuation report of 
the Interstate Commerce Commission on the Atchison, 
Topeka and Santa Fe Railway, et ad. (Valuation Docket 
No. 625), 127 I. C. C. 1, at p. 543. According to that report, 
J. and W. Seligman & Co. had an option to purchase the 
first mortgage bonds ($16,000,000 par value) and the in¬ 
come bonds ($12,000,000 par value) which had been issued 
by the Atlantic and Pacific in 1S80 and 1882. J. & W. 
Seligman & Co. exercised that option and thus acquired 
and held at least $28,000,000 out of the total funded debt 
of Atlantic and Pacific. The $16,000,000 first mortgage 
bonds held by Seligman were listed by the Interstate Com¬ 
merce Commission as security “held by or for the com¬ 
pany [Atlantic and Pacific],” rather than as “actually 
outstanding.” 127 I. C. C. 545. The bondholdings of 
Seligman clearly amounted to a majority of the funded 
debt of Atlantic and Pacific. 2 


2 $5,500,000 of the funded debt consisted of second-mortgage 
bonds. The valuation report does not indicate the holder of those 
bonds. Even if it were assumed that they were held by other 
financial groups, there cannot be any doubt as to the controlling 
influence of J. and W. Seligman & Company by virtue of its hold¬ 
ings of Atlantic and Pacific’s funded debt. 

It should also be noted that Joseph Seligman was one of the 
members of the committee which was appointed in 1876 by the 
bondholders of Atlantic and Pacific for the purpose of forming 
another corporation and purchasing the road for the benefit of the 
bondholders. Bradley: o-p. cit. supra, p. 215. Theodore Seligman 
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312 It is clear from all these facts that the Aztec Com¬ 
pany was subject to the control of the interests 

dominating Atlantic and Pacific, and its successor, the 
Santa Fe Pacific Railroad Company. Aztec obviously I was 
organized by those interests, and the specification in Aztec’s 
certificate of incorporation of lands ‘ 1 situated in the Ter¬ 
ritories of Arizona, New Mexico, and elsewhere,” (italics 
added) suggests that acquisition of the Atlantic and 
Pacific lands was the primary purpose of Aztec’s organiza¬ 
tion. This is fully confirmed by the fact that the pur¬ 
chase of the lands from the Atlantic and Pacific was the 
first business transaction of Aztec, even before election of 
its directors. The record is replete with factors demon¬ 
strating that the Aztec Company was subject to the control 
of the railroad interests. The Atchison Company (wljiieh 
controlled Atlantic and Pacific’s stock) and J. & W. S^lig- 
man & Co. (which controlled that company’s funded debt) 
together held the majority of Aztec’s stock at the time of 
Aztec’s incorporation and also on February 3, 1886, pie 
date of the contract with the Atlantic and Pacific, thus 
assuring that the Atlantic and Pacific interests had the 
legal right and power to direct the policies and business of 
Aztec. And even though at the time of the quitclaim 
(March 7, 1905) the Atlantic and Pacific interests may Jot, 
as such, have held the majority of Aztec stock, it is evident 
that their control continued. True, in November 1905, 
J. & W. Seligman & Co. and the Atchison Company together 
held only 4,726 shares out of a total outstanding stock of 
9,631 shares, i. e. approximately 49 percent. 3 How- 

313 ever, there cannot be any doubt that such stockhold¬ 
ing amounted to a control over Aztec. In view of 

was one of the three persons who signed the certificate of Aztec’s 
incorporation, and acted as secretary of the first meeting of tjhe 
subscribers to the stock. He was a member of the first board ,of 
directors of Aztec. At the time of the execution of the quitclaim 
deed (November 7, 1905) he was both director and assistant secre¬ 
tary of Aztec. At that time, George W. Seligman was a director 
and 2nd-vice-president of Aztec. j 

3 If the shares of Aztec held by various officers and directors of 
Atchison and Santa Fe (Messrs. B. P. Cheney, D. L. Gallup, W. ]3. 
Jansen, and E. P. Ripley) are added, the percentage is increased 
to over 49.6. 
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the fact that Aztec’s remaining stock was distributed 
among many stockholders (80), most of whom held only 
a few shares, the compact ownership of 49 percent was 
ample to control the operations of Aztec. It is generally 
recognized that effective control may be exercised by sub¬ 
stantial holdings in cases like the present. 4 

Moreover, the evidence shows that the Atlantic and 
Pacific interests actively participated in and directed the 
affairs of the Aztec Company. The fact that there were 
interlocking directorates between Aztec and the railroad 
companies, that certain of the directors of Aztec were 
officers of the railroads, and especially the fact that Aztec’s 
president, who executed the release in consideration of 
Santa Fe’s quitclaim deed, was at the same time 
314 assistant to the president of the Atchison Company, 
show beyond question that the relationship between 
Aztec and the railroads was much more intimate than the 
normal relationship between a company and two of its 
stockholders. 5 

Further confirmation of the conclusion here reached is 
afforded by the large indebtedness (bonds and a note) which 
Aztec had incurred to the Atchison, as shown in the Inter- 

4 United States v. Union Pacific R. R. Co., 226 U. S. 61, 95, 96 
(in which case the holding which was deemed to be controlling 
amounted to 46 percent); Rochester Telephone Corporation v. 
United States, 307 U. S. 125, affirming Rochester Telephone Cor¬ 
poration v. United States, 23 F. Supp. 634, 636; Public Service 
Corporation v. Securities and Exchange Commission, 129 F. (2d) 

899, 901, 902 (42.3 percent), cert, denied, 317 U. S. 691; Interstate 
Commerce Commission v. Baltimore & Ohio R. R. Co., 160 I. C. C. 
785, 7S6, 791 (42.S percent); Freight Forwarding Investigation, 

229 I. C. C. 201, 293; cf. American Gas & Electric Co. v. Securities 
and Exchange Commission, 134 F. (2d) 633, 641, n. 14, cert, denied, 

319 U. S. 763; Electric Bond & Share Co., v. Securities and Exchange 
Commission, 92 F. (2d) 5S0, 591, affirmed 303 U. S. 419; National 
Gas Co. vs. Slattery, 302 U. S. 300, 307-308; H. M. Byllesby & 

Co., 6 S. E. C. 639, 650-653 (January 15, 1940); Universal Car- 
loading & Distributing Co. v. Railroad Retirement Board, et al., 

71 F. Supp. 369 (D. C., Dist. of Col.). i 

5 Cf. United States v. Elgin, J. & E. Ry., 298 U. S. 492, 512 (dis¬ 
senting opinion by Justice Stone); Hartford Gas Co. v. Securities 
and Exchange Commission, 129 F. (2d) 794, 797. North American 
Company v. Securities and Exchange Commission, 327 U. S. 686, 

692, 693. i 
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state Commerce Commission Valuation Report (127 I. (jj. C. 
376, 377), as also by the fact that the Aztec stock was lifted 
by the Commission as stock held by Santa Fe in an “ affili¬ 
ated’ ’ noncarrier corporation (127 I. C. C. 276). 

Since Aztec was subject to the control of the Atlantic and 
Pacific interests, it follows that Aztec cannot be an innocent 
purchaser for value, within the meaning of section 321,(b) 
of the Transportation Act of 1940. The terms “innockent 
purchaser for value,” “bona fide purchaser for value,” ^.nd 
“holder in due course,” have frequently been interpretted 
by the courts, and it is well established that a company 
subject to the control of the interests representing jthe 
vendor cannot qualify under these categories. E. g., Dos js v. 
Gulf Smokeless Cool Co., 135 S. E. 575; Union Investment 
Co. v. Epley, 160 N. W. 175; Title Guarantee and Trust Qo. 
v. Pam, 182 N. Y. S. 824, 854; In re Cotton Manufacturers’ 
Sales Co., 209 Fed. 629, 653; Vandagrift v. Bates County 
Inv. Co., 128 S. W. 1007; 43 C. J. S. 1204. Cleanly, 
315 the term “innocent purchaser for value” was pot 
used in the Transportation Act of 1940 in any manner 
different from its generally accepted meaning. Cf. H. Retot. 
2016, 76th Cong., 3d sess., pp. 55, 87; H. Rept. 2832, 76th 
Cong. 3d sess., pp. 61, 93; H. Rept. 1217, 76th Cong., 1st 
sess., p 28. | 

(b) But even if it were assumed that the Aztec Company 
was not subject to the control of the Atlantic and Pacific 
interests, Aztec would still not be an innocent purchaser 
for value of the lauds here involved. 

It is settled that only a person acquiring legal title bvi a 
purchase and conveyance to him, can be a bona fide pur¬ 
chaser. Hawley v. Diller, 178 U. S. 476. If a person ac¬ 
quires but an equity, he cannot qualify as an innocent pur¬ 
chaser for value; ibid. As the Supreme Court stated in 
another case, “the doctrine of bona fide purchaser for valike 
applies only to purchasers of the legal estate. * * * It is 
a shield by which the purchaser of a legal title may protect 
himself against the holder of an equity, not a sword by whicjh 
the owner of an equity may overcome the holder of boijh 
the legal title and an equity.” Duncan Townsite Co. f. 
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Lcme, 245 U. S. 308, 311. See also, 3 Op. Atty. Gen. 664, 666 
(1841):“* * * to protect a purchaser under the plea of 

a purchase for a valuable consideration, he must have a 
complete legal title. There must have been, not a contract, 
but a conveyance —not a jus ad rem but a jus in re.” Texas 
Co. v. Tucker, 129 S. W. (2d) 762. 

At the time of the contract of sale (February 3, 1886) 
none of the lands here sought had been surveyed, and 
316 in fact the contract specifically recognized the absence 
of surveys. Prior to survey, legal title, of course, 
could not vest in the Atlantic and Pacific. Cox v. Hart, 260 
U. S. 427, 436; Stoneroad v. Stoneroad, 158 U. S. 240; 
United States v. Gurtner, 38 Fed. 1. Consequently, the Aztec 
Company cannot be an innocent purchaser for value of 
any of the lands here involved, by virtue of the contract of 
sale of February 3, 1886. The quitclaim deed of November 
7,1905, likewise failed to make Aztec an innocent purchaser 
of any of the lands here sought. The contract of February 
3,1886, provided specifically that Atlantic and Pacific shall 
“select any portion or portions of the lands hereby sold, 
and apply for and take out patents from the United States 
therefor, and convey the same as hereinbefore agreed.” 
And since the quitclaim deed made specific reference to the 
contract, it would appear that by the quitclaim deed, too, 
the parties did not intend to convey title to the Aztec Com¬ 
pany without a valid previous selection. Thus, notwith¬ 
standing the general theory, enunciated by the Court of 
Appeals, that in the case of a deficiency rights to specific 
indemnity land attach without the necessity of a selection, 
it follows that in the present case Aztec cannot be an inno¬ 
cent purchaser for value, since the railroad failed to make 
any selection. 
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(c) Even if it were assumed that the Aztec Company \was 
not subject to the Atlantic and Pacific interests a/nd thaf by 
the quitclaim deed the parties intended to transfer 
317 whatever title to land was then in the railroad, with¬ 
out the necessity of a selection, this would not Tfiake 
Aztec an innocent purchaser for value with respect to tlyose 
of the lands for which the official plat of survey was \not 
filed before November 7,1905 (the date of the executiofi of 
the quitclaim deed.) 

. I 

Even assuming that by the quitclaim deed the parties 

intended to transfer title to whatever land was then in the 

railroad, without the necessity of a selection, this wquld 

make Aztec an innocent purchaser merely with respectl to 

the land which had been surveyed at the time of the quitclaim 

deed. 

It has been shown, supra, under (b) that only a person ^ac¬ 
quiring legal title by a purchase and conveyance, can be a 
bona fide purchaser, and that prior to survey legal title 
could not vest in the railroad. The chart attached as Appen¬ 
dix “A” show’s the dates w’hen the official plats of survey 
of the lands, here sought were approved and when skid 
plats wrere officially filed in the District Land Office. It 
appears therefrom that on November 7, 1905, only 50,138L28 
acres of the lands had been surveyed. 48,552.55 acres, \tiz, 
the lands in T. 13 N., R. 9 E.; T. 14 N., R. 9 E.; T. 14 jN - ., 
R. 11 E.; T. 12 N., R. 16 E.; T. 12 N., R. 17 E.; T. 10 N., 
R. 20 E.; and T. 11 N., R. 21 E., were unsurveyed at that 
time, so that with respect to those lands Aztec can, undjnr 
no circumstances, be an innocent purchaser. 

In any event, however, for the reasons set forth above, 
the Department makes the general finding that be- 
31S cause of its control by the railroad interests involvled 
Aztec is not an innocent purchaser for value within 
the meaning of section 321(b) of the Transportation Act. 
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2. Since December 31, 1924, there has been no deficiency 
in surveyed lands available for selection within the indem¬ 
nity limits of the grant to the Atlantic and Pacific, to make 
up the losses in the place limits of the grant. 

Plaintiffs have asserted that there was a deficiency in the 
grant at all times since before August 17, 1898, and that 
the deficiency was at no time less than 100,000 acres. In 
accordance with the request of the Department of Justice, 
the official records of this Department have been examined, 
in order to make a determination as to the truth or falsity 
of that allegation. The results of that investigation, show¬ 
ing the status of the grant at the end of each year since 
March 12, 1872, the date of definite location of the railroad, 
are set forth in the chart attached hereto as Appendix “ B ’ ’. 
For the purpose of this examination, the Department 
adopted the doctrine enunciated by the Court of Appeals 
in this case, namely, that whenever there is a deficiency of 
indemnity land to satisfy losses in place, the indemnity 
lands are identified without the formality of a selection and 
title thereto vests in the railroad without any selection 
having been made of the land. 

319 On December 9, 1931, the Department determined 
that the losses in place under the grant to the Atlantic 
and Pacific amounted to 1,454,087.12 acres. Santa Fe was 
advised of this finding. The chart attached as Appendix 
“B” shows the changes which occurred in that deficiency. 
It shows, for example, how following the definite location 
of the road on March 12, 1872, the original loss of 1,454,- 
087.12 acres had been reduced at the end of the year 1873 
to 1,357,490.67 acres, because by that time a total of 96,596.45 
acres (96,319.96 acres of vacant land plus 276.49 acres of 
land withdrawn after the definite location of the road) 6 had 


6 Under the holding in United States v. Northern Pacific Railway 
Co., 256 U. S. 51 (1921), the withdrawal of indemnity lands by the 
United States at a time when there is a deficiency in indemnity 
lands, does not prevent the grantee from selecting the withdrawn 
lands. Therefore, so long as a deficiency existed, all indemnity 
lands withdrawn after March 12, 1872, were available for selection 
by Atlantic and Pacific and Santa Fe upon being surveyed. 
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become available for indemnity. By the end of the year 
1924, there was no longer any deficiency in the grant. Then, 
a total of 1,525,291.37 acres had become available for in¬ 
demnity. That total comprised: j 


(1) 989,239.63 acres which the railroad had in faqt 
selected; 


(2) 167,632.33 acres of vacant land which had been sui 
veyed; and 

(3) 368,419.41 acres of withdrawn land which had bee: 
surveyed. 


While the end of the year 1923 still had shown a deficiency 
of 49,653.09 acres, the fact that during the year 1924, 120,- 
857.34 acres became available for indemnity because of sur¬ 
vey, had the effect that the previous deficiency was 
320 fully eliminated. And that lack of deficiency continued 
throughout the entire subsequent period, i. e. through 
September 18, 1940. 7 

Accordingly, because of lack of a deficiency after Decemt 
ber 31, 1924, title could not in any event vest in Santa Fe 
with respect to those of the lands here sought which wer^ 
unsurveyed on December 31, 1924, since the railroad dic| 
not select any of those lands prior to filing its release. ItJ 
follows that Aztec could not have been an innocent purchase^ 
for value of those lands. It appears from Appendix “A” 
that out of the total of 98,690.83 acres involved in this case, 
31,057.19 were unsurveyed on December 31,1924, namely all 
lands in T. 13 N., R. 9 E.; T. 14 N., R. 9 E.; T. 14 N., R. 11 E. ;j 
T. 12 N., R. 16 E.; and T. 12 N., R. 17 E. 

The interested parties, Santa Fe Pacific and Aztec, are 
granted 15 days, after receipt by their attorney of these 
findings, within which to apply for a reconsideration by thei 
Department. 

(Sgd.) Oscar L. Chapman, 

Under Secretary of the Interior. 

7 In accordance with the statutory provisions (321(b) of the J 
Transportation Act, 49 U. S. C. 65), only lands sold to innocent 
purchasers for value prior to September 18, 1940, were excepted | 
from the release. 
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SSI AwrwfDix "A” 

Arizona 

Gila A Salt River Meridian 

Official plats o( survey 


Township A 

Range Sootion 

Approval 

DATE 

Filing Date 

Acres 

T. 13 N.. R. 9 E., secs. 5, 7. 9 

Feb. 

28. 1935 

Nov. 18, 1936 

1,862.08 

T. 14 N., R. 9 E„ secs. 1. 3. 5, 7, 9. 

11. 13, 15, 17. 

19, 21, 23, 25, 

27, 29, 31, 33, 

35 

Feb. 

28, 1935 

Nov. 18, 1936 

10,993.07 

T. 14 N., R. 11 E., secs. 33, EJ4; 35, SW>£ (unsurveyed) 


480.00 

T. 13 N., R. 12 E., scos. 1. 3. 5, 7. 9. 11. 

13. 15. 17. 19. 21. 

23. 25. 27. 29. 31. 

33. 35 

Oct. 

9. 1895 

Nov. 10. 1896 

11,802.56 

T. 14 N., R. 12 E.. secs. 3, 5. 7. 9. 15. 17, 

19, 21. 23. 25, 27, 

29, 31, 33, 35 

Oct. 

9. 1895 

Mar. 30, 1896 

10,134.32 

T. 15 N.. R. 12 E., secs. 31, 33 

Oct. 

9. 1895 

Mar. 30, 1896 

1,458.80 

T. 13 N., R. 13 E., secs. 1, 3. 5. 7. 9. 

11, 13, 15, 17, 

19, 21, 23, 25, 

27. 29. 31, 33, 

35 

Oct. 

9, 1S95 

Mar. 30, 1896 

11,849.78 

T. 14 N., R. 13 E., secs. 19, 21, 29. 31. 

33 

Oct. 

9, 1S95 

Mar. 30. 1896 

3,439.44 

T. 13 N., R. 14 E„ secs. 19, 21, 23, 25, 

27, 29, 31, 33, 

35 

Oct. 

9. 1895 

Jan. 20. 1896 

5,736.51 

322 

TTl3 N., R. 15 E.. secs. 19, 21, 23, 25, 

27, 29, 31, 33, 

35 

Oct. 

9. 1895 

Jan. 20, 1896 

5,717.50 

T. 12 N., R. 16 E.. secs. 7, 9. 11. 13. 15, 

17, 19, 21, 23, 

25, 27, 29, 31, 

33, 35 

Oct. 

2, 1937 

Oct. 14, 1939 

9,256.84 

T. 12 N., R. 17 E., secs. 7, 9. 11, 13. 15, 

17, 19. 21, 23, 

25. 27. 29, 31. 

33, 35 

Oct. 

2, 1937 

Oct. 14. 1939 

8,465.20 

T. 10 N., R. 20 E.. secs. 1. 3. 5. 7, 9. 

11. 13. 15. 17, 

19. 21, 23 

Sept. 19,1917 

Nov. 4, 1918 

7,469.47 

T. 11 N., R. 21 E„ secs. 5, 7. 9. 11. 13, 

15, 17. 19, 21, 

23, 25. 27. 29, 

31. 33, 35 

Nor. 15, 1921 

June 12, 1922 

10,026.89 


(Here follows 1 paster, Exhibit 24) 
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327 Tuesday, January 5, 1949, 

Following hearing before Judge Alexander Holtzoff at 
10 o ’clock a. m. today— 

* • * * 

The Court: This is an action to compel the Secretary of 
the Interior to issue a patent on certain public lands. The 
action arises out of one of the old railroad land grants which 
played a major role in the development of the Great Wefet. 

The case has been submitted on stipulated facts, and tjhe 
Court has been greatly added and is very much indebted to 
counsel for the manner in which the case has been presented. 

There are two plaintiffs in this action—the Santa Fe 
Pacific Railroad Company and Aztec Land and Cattle Com¬ 
pany. The plaintiff, Santa Fe Pacific Railroad Company, is 
the successor in interest of a corporation that was 

328 known as the Atlantic and Pacific Railroad Comparer, 
which by the Act of Congress of July 27, 1866, re¬ 
ceived a grant of certain public lands along the line of rail¬ 
road to be located by the company. 

Judge Groner in Krug v. Santa Fe Pacific Railroad Cofn- 
yany (81 Appeals D. C. 288), described this grant as follow^: 

* ‘ Congress granted to the Atlantic and Pacific Rail¬ 
road Company the odd-numbers sections of public laijd 
on either side of its projected line of railroad within cer¬ 
tain limits known as place limits. The Act granted also 
the right to select within designated limits known a|s 
indemnity limits sufficient lands to make up any de¬ 
ficiency arising from homestead pre-emptions, etc. . . I. 
of lands within the place limits.” 

The Santa Fe Pacific Railroad Company is a subsidiary 
of the Atchison, Topeka & Santa Fe Railroad, popularly 
known as the Santa Fe system. In 1886 the Atlantic & Pa|- 
cific Railroad Company contracted to sell to Aztec Land and 
Cattle Company certain lands received by the former under 
the Government land grant. Certain conveyances were 
made pursuant to this contract. 

A controversy arose apparently between the Atlantic andl 
Pacific or its successor Santa Fe Pacific and the Aztec. An<jl 
the controversy was settled and terminated on November 


206 


7, 1905, when Santa Fe Pacific conveyed the balance of 
lands claimed to be due to the Atlantic & Pacific by a quit¬ 
claim deed. 

329 Meanwhile, in 1898 the lands covered by the 1905 
deed had been withdrawn by the United States Gov¬ 
ernment for purposes of a forest reserve. It was later held 
by the Supreme Court that such action of the Government 
does not affect adversely a prior grant (United States v. 
Northern Pacific Railroad, 256 U. S. 51). 

In September 1940 Congress enacted the Transportation 
Act. One of the provisions of the Act liberated the land 
grant railroads from the obligation to carry Government 
freight at a reduced rate, provided, however, that the rail¬ 
road would release any claim it may have had against the 
United States to lands under a prior grant. 

The Act contained a significant exception, namely, that 
the carrier was not to he required to reconvey any lands 
that had been previously patented or certified, or to relin¬ 
quish the rights to such lands as the Secretary of the 
Interior should find had been theretofore sold by the carrier 
to an innocent purchaser for value (United States Code, 
Title 49, Section 65 (b)). 

Pursuant to this Act, on December IS, 1940 the Santa 
Fe Pacific Railroad Company filed with the Secretary of 
the Interior a release of its claims to lands granted by any 
act of Congress in aid of construction of its railroad. In 
accordance with the permission contained in the statute, the 
release included the reservation in respect to lands pre¬ 
viously sold by the company to innocent purchasers 

330 for value. Accompanying the release was a list of 
alleged innocent purchasers for value, and the Aztec 

was comprised in this list. 

The Aztec, claiming to be an innocent purchaser for value, 
joins the Santa Fe Pacific Railroad Company in bringing 
this suit to compel the Secretary of the Interior to issue to 
Aztec a patent on the balance of lands to which it claims 
to be entitled as purchaser from Santa Fe Pacific. The 
Secretary of the Interior has made an administrative find¬ 
ing that Aztec is not an innocent purchaser for value, and 
therefore is not entitled to recover. 
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First, we must determine the question of law, what is 
meant by the term “innocent purchaser for value” within 
the meaning of this Act. Obviously, this phrase is not to 
be accorded the same meaning as it has in the Negotiable 
Instruments Act. Under the Negotiable Instruments Act 
an innocent purchaser for value is a purchaser who pays 
a valuable consideration and who has no notice of a defect 
in the title. 

Obviously, there cannot be any innocent purchasers fbr 
value under this Act if this meaning is to be attached to 
this term. And the Government does not contend that tips 
meaning should be applied to this phrase. 

It seems to the Court that within the meaning of this 
Act an innocent purchaser for value is a bona fide pur¬ 
chaser obtaining lands or claims to lands by a bona fide 
transaction and not by mere colorable, nominal tranls- 
331 fer. In order to constitute an innocent purchaser fqr 
value there must be an actual transfer of properiv 
from one interest to another. 1 

The Government contends that the term “innocent pur¬ 
chaser for value” must be confined to purchasers of a legpl 
title. If this contention is to be sustained, Aztec manifestly 
is not an innocent purchaser for value, because Aztec hajs 
only an equitable title. 

The Government relies in support of its contention on the 
case of Howley v. Diller (178 U. S. 476). That case doqs 
indeed hold that for the purpose of the Timber and Stonte 
Act and other pre-emption acts, a bona fide or innocept 
purchaser for value is a purchaser of a legal title, and p 
purchaser of an equity or equitable right may not be re¬ 
garded as an innocent purchaser for value. 

It does not seem to the Court that Hawley v. Diller ik 
applicable to the situation presented in this case. The pre r 
emption acts related to dealings between claimants to lancjl 
and the Government and to dealings as between claimant^ 
to public land. It was but reasonable to construe th^ 
phrase, “innocent purchasers of value,” or “bona fid^ 
purchasers for value” as relating to purchasers of legal title^ 

The present Act, however, relates to railroad land grantsl 
It is common knowledge that ordinarily only equitable titles 


i 
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were sold in dealing with lands involved in railroad land 
grants, because a legal title was not acquired until 

332 the final patent was issued. 

The ordinary claims for lands included within the 
railroad land grants were claims to equitable rights. Con¬ 
gress must have had notice of this situation. The statute is 
to be construed in the light of the situation to which it was 
directed. If in respect to this Act, the phrase “innocent 
purchaser for value” is to be construed as being limited 
to owners of legal title, it would exclude a very large pro¬ 
portion if not perhaps even a great majority of purchasers 
of lands under railroad land grants. 

Congress could not have intended to give with one hand 
and take away with the other. Therefore, it seems to the 
Court that the case of Hawley against Diller is not ap¬ 
plicable to the Transportation Act. It is not an uncommon 
thing to find the same phrase used in two different statutes 
construed as having different meanings. 

Under the Administrative Procedures Act, and this is 
not questioned by the Government, the action of the Secre¬ 
tary of the Interior is subject to judicial review. The test 
whether the Secretary’s findings should be set aside or 
sustained depends upon whether his findings of fact are 
supported by substantial evidence (Snyder v. Buck, 75 Fed. 
Sup. 902). 

In this instance the evidentiary facts are stipulated. 
They depend very largely on matters of record and on docu¬ 
mentary, undisputed evidence. There is no oral tes- 

333 timonv, and consequently no question of crediblity of 
witnesses is presented. "Whether Aztec was an inno¬ 
cent purchaser for value depends on whether the conveyance 
from Santa Fe Pacific to Aztec w^as a real, bona fide trans¬ 
action involving a real change of interest, or was merely a 
colorable paper transfer from one person to his alter ego. 

It appears from the undisputed facts that Santa Fe 
Pacific had a large minority interest and an active participa¬ 
tion in the control of Aztec. The banking firm of J. & W. 
Seligman had an equal interest and an equal participation 
in the control of Aztec. There is no evidence that the 
interests of Santa Fe Pacific and the Seligman firm w^ere 
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identical; or that the Seligman firm was in any way domi¬ 
nated or influenced by Santa Fe Pacific; or that the Santa 
Fe Pacific and the Seligman firm acted in concert. 

It seems to the Court that no inference is justified jhat 
the Santa Fe Pacific, any more than the Seligman i^rm, 
dominated Aztec, or that by virtue of the facts which have 
just been summarized a conveyance from Santa Fe Pacific 
to Aztec is colorable. 

Let us take a supposititious case. Suppose “A” conveys 
property to the firm of “A” and “B”, in which “A” has 
a half interest and “B” has the other half interest, and 
both share active control of the partnership. Under sfich 
circumstances it can hardly be successfully contended 
334 that because of these facts alone the transaction y/as 
not bona fide or did not result in a real change 1 , of 
ownership. 

The situation is entirely different from that presenting 
a single minority interest with the balance being widely 
scattered. In such a situation the minority interest, even 
though comparatively small, may dominate the corporation. 
In this instance, however, there are two equally large and 
equally powerful minority interests. There is no evidence 
that either one was more weighty or more influential in the 
control of Aztec than the other. There is no warrant or 
basis for inferring that Santa Fe Pacific dominated dr 
controlled Aztec any more than did the Seligman firm, sin<pe 
the Seligman firm had an equal financial interest and 4 n 
equal control over Aztec. j 

The Court therefore reaches the conclusion that the find¬ 
ing of the Secretary of the Interior that Aztec was not ah 
innocent purchaser for value is not sustained by substantial 
evidence, because the transfer, so far as the evidence is con¬ 
cerned, from Santa Fe Pacific to Aztec involved a real chang)e 
of ownership and not a mere nominal or paper transfer 
from a corporation to a subsidiary controlled by it. 

This circumstance, however, does not dispose of the 
matter. The Government further claims that nothing reb 
mained due under the original grant to the Atlantic & 
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Pacific Railroad Company. The contention, however, is in 
turn based on the proposition that since the action of 

335 the United States in withdrawing the lands for forest 
reserves in 1898 must be deemed to have been ineffec¬ 
tive by reason of the ruling of the Supreme Court in 1921, the 
Railroad company could have had previously selected these 
lands, and has lost its right to do so by the 1940 release. 

The Government, however, had withdrawn the land in 
1898 and contended that it had a right to do so. It declined 
to accept any claims for selections of lands which had been 
put into the forest reserve. It was not until 1921 that the 
Supreme Court rendered a ruling that the Government’s 
position was erroneous. 

Surely, under those circumstances the United States may 
not charge the railroad company 'with the gift of prophesy 
and assert that the railroad company should have ignored 
the action of the Government and should have insisted on 
selecting these lands prior to 1921. To permit such a result 
w^ould be to allow the Government to take advantage of its 
owm action which later—many years later—was held by the 
Supreme Court to be erroneous and illegal. 

So far as the charge of laches is concerned, the Court 
feels that it is not a good defense to this action. True, the 
claim is a very old one. Yet it can hardly be said to be a 
stale claim. The questions involved in this claim were 
actively and continually in controversy and in litigation for 
many years. The principal test case was not finally 

336 and definitively determined until 1940. 

It seems to the Court that it was entirely proper for 
these claimants to await the event of the test litigation, and 
they were under no obligation to burden the courts with 
other actions raising the same questions. 

Moreover, the doctrine of laches involves more than mere 
lapse of time. Ordinarily in addition to lapse of an unrea¬ 
sonable length of time there must be a detriment, or a 
prejudice, or a change of position suffered by the defendant 
in order to constitute such laches as would bar recovery. 
There is no contention of any such prejudice or change of 
position. 
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In view of the considerations which the Court has dis¬ 
cussed, the Court is of the opinion that the plaintiffs are 
entitled to recover and will render the judgment in faVor 
of plaintiff Aztec. 

Counsel will submit proposed findings of fact, conclusions 
of law, and judgment. 

**••••* 
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BRIEF FOR APPELLANTS 


OPINION BELOW 


The oral opinion of the district court is found at pa^es 
205-211 of the Joint Appendix. 


JURISDICTION 


This is an appeal from a final judgment entered January 
14, 1949, by the United States District Court for the Dis¬ 
trict of Columbia enjoining the defendants from rejecting 
on certain specified grounds an application for a patent to 
land filed by the plaintiff, Santa Fe Pacific Railroad Com¬ 
pany, in the interest of the plaintiff Aztec Land & Cattle 
Company, Limited, and directing defendants to proceed 
to a determination of the application for a patent to t^e 
land without regard to a release executed by the Santa Ife 


(1) 



2 


Pacific Railroad Company under the Transportation Act 
of September 18, 1940, sec. 321(b), 54 Stat. 954, 49 U. S. C. 
sec. 65 (Jt. App. 43-44). Notice of appeal was filed March 
11, 1949 (Jt. App. 44). The jurisdiction of the district 
court rests upon 28 U. S. C. sec. 1331 and section 11-306 
of the District of Columbia Code (see Jt. App. 2). The 
jurisdiction of this Court is invoked under 28 U. S. C. sec. 
1291. 

QUESTIONS PRESENTED 

The Santa Fe Pacific Railroad Company released claims 
arising under the land grant of its predecessor, Atlantic 
and Pacific, as required by the Transportation Act of 1940, 
as a condition precedent to charging the United States full 
commercial rates for transportation. The Act provided 
that “Nothing in this section shall be construed * * * 

to prevent the issuance of patents confirming the title to 
such lands as the Secretary of the Interior shall find to have 
been heretofore sold by any such carrier to an innocent 
purchaser for value.” A claim is here asserted on behalf 
of Aztec Land and Cattle Company as an innocent pur¬ 
chaser for value of some 98,000 acres of land within the in¬ 
demnity limits of the grant. The questions presented are: 

1. Whether in the absence of selection of the particular 
lands Santa Fe Pacific or its predecessor Atlantic and Pa¬ 
cific had any “title” which could have been “sold” and 
which could be “confirmed” by issuance of a patent within 
the meaning of the Transportation Act of 1940. 

2. Whether under the facts shown in the record Aztec 
was an “innocent purchaser for value” within the meaning 
of the Transportation Act of 1940. 

3. Whether relief in the nature of mandamus or manda¬ 
tory injunction can be granted to overturn the administra¬ 
tive conclusion that the present claim vras not excepted from 
the operation of the release when it has not been shown that 
this determination was plainly wrong. 
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STATEMENT 

In aid of the construction of the Atlantic and Pacific Rail¬ 
road (hereinafter referred to as “the A. & P.”), the United 
States, by the Act of July 27,1866,14 Stat. 292, 294, granted 
to the A. & P. the odd-numbered sections of public land on 
either side of the projected line of the railroad within cer¬ 
tain limits known as “place limits” (Jt. App. 23-24). 't’he 
act also granted the railroad the right to select within 
designated limits, known as “indemnity limits,” sufficient 
lands to make up any deficiency in the place limits arising 
from the disposition of the “place” lands through hoijnc- 
stead entries, preemptions, etc., prior to the definite location 
of the line of the railroad (Jt. App. 23-24). The Santa Fe 
Pacific Railroad Company (hereinafter referred to as 
“Santa Fe Pacific”) is the successor in interest to A. & P. 
and is vested with all the rights and privileges of A. & P. 
under the grant of July 27,1866 (Jt. App. 23-24). 

This suit involves 98,690.83 acres of land located in Ari¬ 
zona which were within the indemnity limits of the A. & P. 
grant (Jt. App. 26). It was instituted on March 16,1944,|in 
the United States District Court for the District of Colunitj>ia 
to enjoin the Secretary of the Interior, the Assistant Secre¬ 
tary of the Interior and the Commissioner of the General 
Land Office 1 from rejecting a selection of the lands and ^n 
application for a patent thereto filed by Santa Fe Pacific 
and to require the defendants to determine the right of the 
railroad to select the lands in question and to have a patent 
issued without regard to the fact that the railroad, pursuant 
to the provisions of section 321(b) of the Transportation 
Act of September 18, 1940, 54 Stat. 954, 49 U. S. C. sec. 05, 
had filed a release of its claims under the land grant of 1806 
(Jt. App. 1,10). 

1 Appellant Krug was duly substituted for his predecessor jin 
office against whom the suit was originally brought (sec R. 46). 
Appellant Chapman, formerly Assistant Secretary was substituted 
in his present capacity of Under Secretary (see R. 46, 23). The 
General Land Office has been abolished and its functions transferred 
to the Bureau of Land Management. Section 403 of Reorganiza¬ 
tion Plan No. 3 of 1946, 11 F.R. 7876. Appellant Clauson, Director 
of the Bureau of Land Management, was substituted for hjis 
predecessor in that office (see R. 23). 
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The Transportation Act of 1940 (sec. 321(a) and 321(b)) 
provided in effect that railroads which had received grants 
in aid of their construction might charge the United States 
full commercial rates for transportation, rather than the 
much lower rates otherwise applicable to land grant rail¬ 
roads, if they filed a release of all claims arising out of such 
grants. It further provided that: 

* * * Nothing in this section shall be construed as 

requiring any such carrier to reconvey to the United 
States lands which have been heretofore patented or 
certified to it, or to prevent the issuance of patents con¬ 
firming the title to such lands as the Secretary of the 
Interior shall find to have been heretofore sold by any 
sush carrier to an innocent purchaser for value or as 
preventing the issuance of patents to lands listed or 
selected by such carrier, which listing or selection has 
heretofore been fully and finally approved by the Secre¬ 
tary of the Interior to the extent that the issuance of 
such patents may be authorized by law\ 

Santa Fe Pacific filed a release under the act, excepting 
therefrom lands sold to innocent purchasers for value prior 
to September 18, 1940 (Ex. 4, Jt. App. 58), and listing the 
Aztec Land & Cattle Company (hereinafter referred to as 
Aztec) as an innocent purchaser of the lands here involved 
(Jt. App. 28). In accordance wfith procedures prescribed 
by the Secretary of the Interior, Santa Fe Pacific subse¬ 
quently filed an application for the selection of and issuance 
of a patent to these lands (Jt. App. 28). The Commissioner 
of the General Land Office rejected the application and his 
decision w"as affirmed by the Assistant Secretary of the In¬ 
terior on the ground that a railroad has no interest in specific 
lands within the indemnity limits of its grant until after it 
has filed a selection thereof and that since Santa Fe Pacific 
had not selected these lands prior to the filing of the release, 
it had no title which it could convey to Aztec and, therefore, 
was not entitled to a patent “confirming title” to lands 
“sold” to an innocent purchaser for value as provided in 
the saving clause of the Transportation Act (Ex. 6-7, Jt. 
App. 63-70). Santa Fe Pacific and Aztec thereupon insti¬ 
tuted this suit (Jt. App. 1-10). 
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The defendants filed a motion for summary judgment (jit. 
App. 11). The plaintiffs then filed a cross-motion for sum¬ 
mary judgment (Jt. App. 12). The district court denied tjhe 
defendants’ motion, granted that of plaintiffs and entered 
final judgment for plaintiffs (Jt. App. 12). Upon appeal by 
the defendants (Jt. App. 13-15), this Court reversed the 
judgment entered on plaintiffs’ motion on the grounds, inter 
alia, that there existed a dispute as to the facts. It affirmed 
the denial of defendants’ motion and remanded the cause 
for trial on the merits for the following reasons: 

The defendants’ motion was based upon the contention 
that Santa Fe Pacific could have acquired no interest in the 
particular indemnity lands involved without filing a selection 
of them. This Court agreed that as a general rule selection 
is necessary to vest any right to specific indemnity land |in 
the railroad. It ruled, however, that an exception exisjts 
where there is a deficiency of indemnity land to satisfy losses 
in place lands, and that if such were the situation in tljie 
instant case 11 the lands here involved are identified without 
the formality of a selection, as the result of which the rigjit 
of Santa Fe attached and the issuance of patents became j a 
duty of the Secretary of the Interior.” Krug v. Santa ij’c 
Pac. R. Co., 81 U. S. App. D. C. 288, 158 F. 2d 317 (1946|). 
Since there was a factual dispute whether such a deficiency 
existed and also whether Aztec was an innocent purchaser 
for value within the meaning of the Transportation Act, tlie 
case was remanded for further proceedings. 

After the case was remanded the Under Secretary of the 
Interior made the following findings as to the disputed facts 
referred to by this Court: (1) that Aztec was not in fact an 
innocent purchaser for value within the purview of section 
321(b) of the Transportation Act of 1940 because it wds 
subject to the control of the same interests which dominated 
A. & P. and its successor Santa Fe Pacific, and (2) that there 
has been no deficiency in surveyed lands available for selec¬ 
tion within the indemnity limits to make up the losses ill 
place lands since December 31, 1924 (Ex. 24, Jt. App. 18fJ, 
193, 202). The defendants then answered the complaint 
setting forth the above-mentioned findings of the Undelr 
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Secretary, denying that Aztec was an innocent purchaser for 
value or that it had acquired any interest in the lands in 
question, and denying that there had been a deficiency of 
surveyed lands available for selection since some time prior 
to August 17,1898 (Jt. App. 16-22). The facts were agreed 
and the stipulation, together with numerous exhibits at¬ 
tached thereto, was submitted to the court (Jt. App. 23-38, 
46-204A). 

The facts relating to the alleged sale of the lands to Aztec 
and the relationship between the parties may be summarized 
as follows: On February 3, 1886, A. & P. and Aztec entered 
into a contract whereby A. & P. sold to Aztec and agreed to 
obtain patents and convey within two years approximately 
1,058,560 acres of land lying partly within the place limits 
and partly within the indemnity limits of its grant (Jt. App. 
25; Ex. 1, Jt. App. 46-52). The lands were described by 
section, township and range, but at that time had not been 
surveyed (Jt. App. 25). Of the purchase price of 50 cents 
per acre, $500,000 had already been paid and its receipt was 
acknowledged in the contract (Jt. App. 25, Ex. 1, Jt. App. 
51). The remainder was to be paid whenever all the lands 
had been patented and conveyed (Jt. App. 51). Included 
in the lands covered by the contract were the 98,000 
acres involved in this case which were within the in¬ 
demnity limits of the grant by the United States to A. & P. 
In 1887 A. & P. filed with the Secretary of the Interior a 
selection of these lands, but it was rejected because the 
lands had not been surveyed and, therefore, were not avail¬ 
able for selection (Jt. App. 26). In 1886 and 1894 A. & P. 
conveyed such lands as had been surveyed (some 500,000 
acres) to Aztec (Jt. App. 4). On August 16, 1894, Aztec 
and A. & P. entered into an arbitration agreement wdiich 
recited that controversies had existed for some time between 
the parties regarding the claims of Aztec against A. & P. 
under the contract and provided for the submission of all 
questions of dispute to an arbitrator (Jt. App. 35; Ex. 20, 
Jt. App. 172-175). On September 26, 1894, the arbitrator 
made his award determining that A. & P. was indebted to 
Aztec in the sum of $213,524.87 with interest from January 
1, 1885, for some 427,000 acres of land which had not been 
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conveyed, but for which Aztec had paid the purchase price 
(Jt. App. 35; Ex. 17, Jt. App. 132). Prior to the arbitra¬ 
tion award, Aztec had carried the lands on its books as an 
asset as follows (Ex. 17, Jt. App. 131): 

Due on Contract with A. & P. R. R. Co.: 


For lands to which title has not 
been perfected according to 
contract, 475,116.27 acres at 

50^ per acre. $237,558.14 

Accrued interest on same.... 85,520.92 323,07^.06 

i 


After the arbitration this item was changed to a sum of 
money due under the award as follows (Ex. 17, Jt. App. 
134,139): 

Due from A. & P. R. R. Co. as 
per award for 427,049.74 


acres . $213,524.87 

Interest . 128,114.92 341,639179 


. 1 

On April 10, 1896, a mortgage of all the property of tjhe 

western division of A. & P. which had previously been 
executed to the United States Trust Company was foie- 
closed and the property subsequently conveyed to Santa ]Fe 
Pacific which succeeded to the franchise and all other rights 
and privileges of A. & P. by virtue of the Act of March 3, 
1897,29 Stat. 622 (Jt. App. 23-24; Exs. 9-10, Jt. App. 84-10$). 
After the foreclosure and sale of the A. & P. property, 
Aztec reported to its stockholders that its claim und^r 
the arbitration award had not been protected in the fore¬ 
closure proceedings, that it had been wiped out by the foie- 
closure judgment and no provision for it was made in tjie 
reorganization scheme of the new company (Santa ^e 
Pacific) (Jt. App. 142-143). Thereafter the books of the 
company show that no item of an amount due from A. & ]P. 
was carried and that the value of the lands which had actually 
been conveyed under the contract and which had been car¬ 
ried on the books at cost (i. e. 50 cents per acre) was 
increased to reflect the total price paid, including the amount 
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paid for the lands which were not conveyed (Ex. 17, Jt. App. 
142-143, 146). On November 7, 1905, Santa Fe Pacific 
as successor to A. & P. executed a quitclaim deed to Aztec 
which referred to the contract of February 3, 1886, recited 
that Aztec was entitled to receive 423,298.09 acres under the 
contract and remised, released and quitclaimed to Aztec 
all its right, title and interest in such lands (Jt. App. 27; 
Ex. 3, Jt. App. 56-58). The deed provided that it should 
not be “construed as an assumption by said grantor of 
the aforesaid contract of sale between said Atlantic and 
Pacific Railroad Company and said Aztec Land and Cat¬ 
tle Company, Limited, dated February 3, 1886, or of any 
obligations therein contained” (Jt. App. 57). The con¬ 
sideration recited in the deed was $1.00 (Jt. App. 57). Pur¬ 
suant to a resolution of its board of directors Aztec sub¬ 
sequently executed a release to Santa Fe Pacific of its 
claims under the contract with A. & P. (Ex. 11, Jt. App. 
113-117). 

Numerous facts were stipulated to regarding the question 
whether Aztec was subject to the control of the same inter¬ 
ests which dominated A. & P. and its successor, Santa Fe 
Pacific (Jt. App. 29-36; Exs. 11-19, Jt. App. 108-172). It 
was stipulated that from 1880 until the foreclosure sale in 
1897, the Atchison, Topeka & Santa Fe Railroad Company 
(hereinafter referred to as Atchison) effectively controlled 
A. & P. and that at all times Atchison has owned all of the 
capital stock of Santa Fe Pacific (Jt. App. 29-30). Among 
other facts appearing from the stipulation and exhibits 
attached thereto are the following: J. & W. Seligman & Co. 
(hereinafter referred to as Seligman), a New York banking 
firm, held the majority of the funded debt of the Western 
Division of A. & P. (Jt. App. 29-30). Aztec was incorpo¬ 
rated on December 12,1884 with an authorized capital stock 
of $1,000,000 and at the first meeting of its subscribers 
held in New York City on January 3, 1885, the first busi¬ 
ness transacted after the adoption of the bylaws was the 
ratification of the purchase of 1,000,000 acres of land from 
A. & P. (Jt. App. 30; Ex. 11, Jt. App. 110). At the time 
of the incorporation and organization of Aztec, Atchison 
and Seligman each held 1500 shares or a total of 60% of the 
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capital stock, the remaining 40% or 2500 shares being ijeld 
by individual stockholders (Jt. App. 32). At the time the 
formal contract of sale was signed on February 3, 
1886, Atchison and Seligman each held 1500 shares o^ a 
total of 38% of the capital stock, the remaining 62% or 
4879 shares being held by individual stockholders (Jt. App. 
32). At the time of the quitclaim deed on Novembeir 7, 
1905, Atchison and Seligman each held 2157 shares or a 
total of 46%, the remaining 54% or 5317 shares being} in 
individual stockholders (Jt. App. 32). The latter status 
continued until 1928 when both Atchison and Seligman 
sold their interests and neither has had any interest in 
Aztec since (Jt. App. 32-33). 

Between 1885 and 1905 Atchison was at all times repre¬ 
sented on the board of directors of Aztec by one or more of 
its own officers or directors (Jt. App. 42; Ex. 13, Jt. Ajpp. 
122A). For example, in 1886 when the contract of sale was 
executed, the chairman of the board of directors of Atcihi- 
son was a director of Aztec, another director of Atchiion 
was a director in both Aztec and A. & P. and another direc¬ 
tor of Atchison was a director and also on the executive 
committee of A. & P. (Ex. 13, Jt. App. 122A). In 1905 
when the quitclaim deed from Santa Fe Pacific to 
Aztec was executed, the president of Aztec was assistant! to 
the president of Atchison and the president of Atchison w l as 
a director of Aztec (Ex. 13, Jt. App. 122A). At another tide 
(1S92) the president of Atchison, who was also a diredor 
of Atchison, was president and a director of both Aztec a|nd 
A. & P., the vice-president of A. & P. and Atchison were the 
same man, and another director of Atchison was a director 
of both Aztec and A. & P. (Ex. 13, Jt. App. 122A). The law 
firm of Seligman and Seligman, two of wdiose members 
(Theodore and George Seligman) were relatives of mepi- 
bers of the banking firm J. & W. Seligman & Co., were coun¬ 
sel for Aztec (Jt. App. 36); either Theodore or George 
Seligman was on Aztec’s board of directors at all timies 
(Jt. App. 122A); in 1905 when the quitclaim deed wlas 
executed George Seligman was a director and second 
vice-president and Theodore Seligman was assistant secre¬ 
tary of Aztec (Jt. App. 122A); and George Seligman wlas 
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on a committee appointed to negotiate a settlement with 
A. & P. of Aztec’s claims under its contract with A. & P. 
(Jt. App. 173). In addition, a large part of Aztec’s working 
capital w T as furnished by Atchison and Seligman equally 
and secured in part by Aztec bonds as collateral (Jt. App. 
33). For example, on December 31,1896, the cash loans and 
advances from Atchison and Seligman amounted to $151,- 
978.64 each. On April 28, 1898, identical separate letters 
were addressed to Aztec by Atchison and Seligman offer¬ 
ing to accept in payment of the indebtedness identical 
amounts in bonds and demand notes (Jt. App. 33-34, 123- 
124). 

The facts relating to the question whether there was a 
deficiency in the indemnity lands available so that the lemds 
here involved were identified without a selection are as fol¬ 
lows: The loss of lands within the place limits for which 
Santa Fe Pacific was entitled to select indemnity lands 
■was 1,454,087.12 acres. There were 3,219,931.08 acres 
within the indemnity limits. Consequently, there have been 
at all times sufficient lands counting both surveyed and un¬ 
surveyed lands within the indemnity limits to make up the 
loss in place lands. From time to time some of the lands 
were withdrawn for forest reserves or other governmental 
purposes in amounts which totalled more than 1,336,000 
acres. (Jt. App. 37, 204A.) The lands here involved 
were withdrawn on August 17, 1898, by Executive 
Proclamation for a forest reserve and they are now in¬ 
cluded within the boundaries of the Coconino and Sit- 
greaves National Forests (Jt. App. 27). By 1940, the 
date of filing the release, Santa Fe Pacific had selected 
1,074,813.95 acres, leaving 379,273.19 yet to be selected. 
Since 1924 there have always been sufficient surveyed lands 
to make up the loss in place lands if both vacant lands 
and lands -withdrawn for forest purposes are included. In 
1940 the vacant and withdrawn lands which had been sur¬ 
veyed totalled 746,363 acres. At that time there were suffi¬ 
cient vacant lands (i.e., lands outside withdrawal areas) 
surveyed to satisfy all but 201,380.34 acres of Santa Fe 
Pacific’s claim for indemnity lands and there remained 
239,717.25 acres of vacant unsurveyed land (Jt. App. 204A). 
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The lands here involved were surveyed from time to time (be¬ 
tween 1896 and 1939, some 50,000 acres having been sur¬ 
veyed prior to the withdrawal, and by 1940 all but 480 aches 
had been surveyed (Jt. App. 204). 

As stated above, the Under Secretary of the Interior 
found that from the time of its formation until and includ¬ 
ing at least November 7, 1905, Aztec was subject to tjhe 
control of the interests dominating A. & P. and its successor, 
Santa Fe Pacific (Jt. App. 193-199). He, therefore con¬ 
cluded that Aztec could not be an innocent purchaser for 
value within the meaning of the Transportation Act. The 
court found that while from the organization of Aztec in 
1885 until 1928, both Atchison 2 and Seligman held sub¬ 
stantial equal minority interests as stockholders in Aztec, 
were represented on the board of directors and took an 
active part in the control of Aztec, there was no evidence 
that the interests of Atchison and the Seligman firm were 
identical or that the Seligman firm was dominated or in¬ 
fluenced by Atchison or that Atchison dominated or con¬ 
trolled Aztec at any time (Jt. App. 42). It therefore cpn- 
cluded that Aztec was an innocent purchaser for value 
(Jt. App. 43). 

The Under Secretary of the Interior also found, as pre¬ 
viously stated, that there has been no deficiencv in surveved 
lands available for selection since December 31, 1924 (Jt. 
App. 202-203). However, the trial court found that a defi¬ 
ciency of surveyed lands available for selection had existed 
prior to the withdrawal of these lands for forest purposes 
in 1898 and that such deficiency had continued at all timles 
thereafter to and including 1940 and that it had at no tiriie 
been less than 100,000 acres (Jt. App. 40). It concluded 
that in view of the foregoing deficiency the withdrawal bf 
1898 was void, that at the time of the release under t}ie 
Transportation Act, Santa Fe Pacific had “a right to select 
the lands in question in the interest of its purchaser Aztecl” 

2 Although the findings on this point refer throughout to “Santa 
Fe Pacific” rather than “Atchison” it seems obvious that the court 
could only have meant “Atchison.” Therefore, “Atchison” is sub¬ 
stituted for “Santa Fe Pacific” in this brief wherever these findings 
are referred to. 
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and that such right was not barred by the release (Jt. App. 
42). 

On January 14, 1949, judgment was entered enjoining 
the defendants from rejecting plaintiffs’ application for a 
patent on the grounds (1) that Santa Fe Pacific had ac¬ 
quired no interest in the lands which it could convey prior 
to the filing of the release, (2) that the selection is barred 
by the release, or (3) that Aztec was not and is not an in¬ 
nocent purchaser for value and directing defendants to 
proceed to determine the selection and application for a 
patent to the lands, as lands appropriated to the grant and 
sold to Aztec prior to September 18,1940 (Jt. App. 43-44). 
This appeal followed (Jt. App. 44-45). 

STATUTES INVOLVED 

The pertinent provisions of the Act of July 27, 1866, sec. 
3,14 Stat. 292, 294, the Act of March 3,1897, sec. 1, 29 Stat. 
622, and the Transportation Act of September 18, 1940, sec. 
321, 54 Stat. 954, as amended by the Act of December 11, 
1945, 59 Stat. 606, 49 U.S.C. sec. 65, are set out in the 
appendix, infra , pp. 34-38. 

STATEMENT OF POINTS 

The district court erred: 

1. In not dismissing the action. 

2. In enjoining defendants from rejecting on any of the 
following grounds the selection and application for a patent 
filed by Santa Fe Pacific on behalf of Aztec: (a) that Santa 
Fe Pacific had not acquired any interest in the lands which 
it could convey prior to the filing of the release, or (b) that 
the selection of the lands is barred by the release, or (c) 
that Aztec was not and is not an innocent purchaser for 
value. 

3. In directing defendants to proceed to a determination 
of plaintiffs’ selection and application for a patent without 
regard to the release filed by Santa Fe Pacific pursuant to 
section 321(b) of the Transportation Act of 1940. 

4. In holding that the right of Santa Fe Pacific to select 
the lands involved and to apply for a patent thereto in the 
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interest of Aztec is not barred by the release filed pursuant 
to the Transportation Act of 1940. 

5. In holding that in the sense of section 321(b) of jthe 
Transportation Act of 1940, Aztec was and is an innodent 
purchaser for value of the lands involved. 


6. In finding that since sometime prior to August 17, 
1898, and at all times thereafter, to and including 1940, 
the unsatisfied losses in the place limits of the railroad 
land grant have exceeded the surveyed lands within ^he 
indemnity limits of the grant available for selection by pot 
less than 100,000 acres. 

7. In finding that the quitclaim deed of Santa Fe Pacific 
and Aztec on November 7, 1905, was in settlement of ^he 
claim of Aztec under the contract of February 3, 1886. 


8. In rejecting the determination of the Under Secretary 
of the Interior. 

SUMMARY OF ARGUMENT j 

I 


On the former appeal in this case this Court held that if 
a selection was necessary to vest any right in the particular 
lands involved, the Secretary of the Interior was correct 
in his contention that the alleged sale to Aztec did not come 
within the protection of the saving clause of the Transporta¬ 
tion Act of 1940 because the railroad had no “title” wh^cli 
it could have “sold” to Aztec or which could be “con¬ 
firmed” by the issuance of a patent within the meaning of 
the act. The case was remanded to determine the fact, 
among others, whether there was such a deficiency of in¬ 
demnity lands to satisfy the losses in place lands as to 
render a selection unnecessary. The judgment below is 
not based upon a holding that a selection was unnecessary 
but rather upon a holding that Santa Fe Pacific had “a 
right to select” the lands in question and that such ri^ht 
to select was not barred by the release filed by Santa Fe 
Pacific under the Transportation Act of 1940. Thus, Ifhe 
judgment is contrary to this Court’s decision on the fornier 
appeal. 
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Moreover, it is clear from the record that a selection was 
necessary to identify the particular lands within the in¬ 
demnity limits to which the railroad would acquire title. 

The total area within the indemnity limits was more than 

•» 

twice the total number of acres to which the railroad was 
entitled to satisfy its place losses. Under these circum¬ 
stances no right to any particular lands could be acquired 
without a selection to identify them. 

In determining whether there is a “deficiency” of lands 
within the indemnity limits such that the right to particular 
lands can attach without a selection, it is improper to con¬ 
sider withdrawn or unsurveyed lands as “unavailable.” 
Neither the fact that certain lands have been withdrawn 
nor the fact that certain lands have not been surveyed 
can operate to vest title to any particular lands. Where, 
as here, there are more indemnity lands than will be needed 
to satisfy the railroad’s indemnity claims, a selection is 
essential to identify the specific land to which the railroad’s 
right attaches. And on the facts of this case a selection 
would be necessary even if unsurveved lands were con¬ 
sidered to be “unavailable.” 


II 

Aztec was not an “innocent purchaser for value” within 
the meaning of the Transportation Act of 1940. By that 
Act Congress intended to put an end to all claims arising 
under the land grants by railroads who filed releases of such 
claims in order to obtain rate increases provided for 
therein. It made an exception in the case of lands sold to 
“innocent purchasers for value.” Aztec clearly does not 
come within that exception. 

Aztec’s claim to the lands here involved arises out of a 
contract executed in 1886 whereby A. & P. agreed to obtain 
patents and convey to Aztec within two years approximately 
1,000,000 acres of land. Only about half the land covered 
by the contract was patented and conveyed by A. & P. 
In 1894 disputes arising out of Aztec’s claims for a refund 
of part of the purchase price for failure of A. & P. to con¬ 
vey all of the lands (including those here in question) as 
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provided in the contract were submitted to an arbitrator 
who awarded Aztec $213,524.87 with interest. Aztec’s 
claims under the contract were thereby merged in the 'arbi¬ 
tration award. Thereafter, it had no right to a conveyance 
of the lands, but only a right to a specific sum of mone|y. 

Subsequent to the arbitration award, a mortgage of 
A. & P.’s property was foreclosed. Santa Fe Pacific 5 pur¬ 
chased the property and by the Act of March 3, 1897, 29 
Stat. 622, was given the power to exercise the same rights, 
powers, privileges and franchises formerly grante'd to 
A & P. There was nothing in the foreclosure decree jor in 
the Act of 1897 whereby Santa Fe Pacific became 

to pay Aztec’s claim under the arbitration award. __, 

Aztec acknowledged in its reports to its stockholders it had 
no claim against Santa Fe Pacific. 

In 1905, Santa Fe Pacific quitclaimed all its right, title 
and interest in the lands covered by the contract of 1866 
which had not been conveyed to Aztec for a consideration of 
$1.00. This deed did not make Aztec an innocent purchaser 
for value within the meaning of the Transportation jAct. 
A nominal consideration of $1.00 does not constitute value. 
Nor did the fact that Aztec subsequently executed a rejease 
of its claims under the contract with A. & P. constitute 
value for the quitclaim deed since Santa Fe Pacific wa^ not 
liable for such a claim w T hich had been wiped out by the 
arbitration award. Moreover Aztec could not have compelled 
Santa Fe Pacific to select these lands since by the express 
terms of the quitclaim deed, Santa Fe Pacific assume^ no 
obligation to select and convey the lands involved to Ajztec. 

B. Aztec could not be an innocent purchaser for vblue 
within the meaning of the Transportation Act for the fur¬ 
ther reason that, as determined by the Under Secretary 
of the Interior, it was subject to the control of the same 
interests (i. e., Atchison and Seligman) which dominated 
A. & P. and its successor Santa Fe Pacific. The trial court 
rejected this conclusion of the Under Secretary because 
it found that there was no evidence that the interests of 
Atchison and Seligman were identical or that the Seligtnan 
firm was dominated or influenced by Atchison or that Afchi- 
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son dominated or controlled Aztec at any time. However, 
it is submitted that the facts show, as we have pointed out, 
infra, pp. 27-29 that the relationship of Atchison and Selig- 
man to the railroads and Aztec was such that the dominating 
influence over both buyer and seller and the beneficiary of the 
transaction from the point of view of buyer and seller was 
the same and hence Aztec was not an innocent purchaser 
for value within the meaning of the Transportation Act of 


Moreover, the Transportation Act confides in the Secre¬ 
tary of the Interior the determination of the question 
whether lands have been sold to an innocent purchaser for 
value and whether, therefore, a patent should issue despite 
the filing of a release under the act. His decision neces¬ 
sarily involves the exercise of judgment and discretion. It 
is established by a long line of decisions that where an ad¬ 
ministrative decision involves an exercise of discretion and 
is not unreasonable or plainly wrong, it will not be reversed 
or set aside by injunction or relief in the nature of man¬ 
damus. Since the administrative officials here did not 
depart from a plain official duty, the judgment below was 
erroneous. 


ARGUMENT 

The Transportation Act of 1940 required railroads desir¬ 
ing to take advantage of that part of the act giving them 
permission to exact full commercial rates for Government 
transportation to release all claims they had under grants 
made to them in aid of construction of the railroad. See 
Krug v. Santa. Fe P. R. Co., 329 U. S. 591 (1947). However, 
nothing in the act was to “prevent the issuance of patents 
confirming the title to such lands as the Secretary of the 
Interior shall find to have been heretofore sold by any such 
carrier to an innocent purchaser for value.” The claim 
asserted in the instant case rests entirely upon this saving 
clause. But Aztec’s claim fails to come within the category 
of lands or claims which, by virtue of this saving clause, are 
not affected by the release filed by Santa Fe Pacific for tw T o 
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reasons: (1) the act contemplates the confirmation of a title 
which could have been sold and neither A. & P. nor Santa Fe 
Pacific had such a title which could have been confirmed 
merely by the issuance of a patent, and (2) Aztec was fiot 
an innocent purchaser for value within the meaning of the 
act. 

i l 

The Present Claim Is Not Excepted from the Operation of 
the Release Given by Santa Fe Pacific under the Transporta¬ 
tion Act of 1940 Because Neither A. & P. Nor Santa Fe 
Pacific Had a “Title” to the Lands Here Involved Which 
Could Have Been “Sold” to Aztec and Which Could There¬ 
fore Be “Confirmed” by the Issuance of a Patent 

I 

On the former appeal in this case, the Secretary of j;he 
Interior contended that a railroad has no interest in ^uy 
specific land within the indemnity limits of its grant uijitil 
it has identified the lands claimed by selecting them afid, 
therefore, that neither Santa Fe Pacific nor its predecessjor, 
A. & P., had “title” to the indemnity lands in question wlpch 
could be sold to Aztec and which could be “confirmed” Jby 
the issuance of a patent. Consequently it was urged that |he 
alleged sale to Aztec did not come within the protection of 
the saving clause of the Transportation Act of 1940 and tpat 
the trial court should have granted the Secretary’s moti|on 
for summary judgment. 

This Court agreed that as a general rule no right to spe¬ 
cific lands within the idemnity limits vests in the railro|ad 
prior to their selection 3 and stated that if the Secretary’s 
contention that a selection was necessary here was correct, 
then his motion for summary judgment should have b^en 
granted. Krug v. Santa Fe Pac. R . Co., 81 U. S. App. D. C. 
288, 291, 158 F. 2d 317, 320 (1946). However, this Coijrt 
went on to hold that where there is a deficiency of indemnity 
land to satisfy the losses in place lands, the lands are iden¬ 
tified without the formality of a selection and the railroads 


3 See United States v. Southern Pac. R. R. Co., 223 U.S. 5^5, 
570 (1912 ); Southern Pacific Railroad Co. v. Bell, 183 U.S. 675, 680- 
682 (1902) ; St. Paul Railroad v. Winona Railroad, 112 U.S. 720, 731- 
732 (1885); Ryan v. Railroad Co., 99 U.S. 382, 386 (1878), 
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right to the lands in the indemnity limits attaches and the 
issuance of patents becomes a duty of the Secretary of the 
Interior. 4 Inasmuch as there was a dispute of fact, among 
others, as to whether there was deficiency of indemnity 
lands to satisfy the place losses, the case was remanded for 
a trial on the merits. It is, thus, clear that plaintiffs could 
only prevail by showing that there was such a deficiency of 
indemnity lands that they were identified without the for¬ 
mality of a selection. We shall show, however, first, that 
rather than being based upon the theory that the lands were 
identified without selection the judgment below is based upon 
a theory of law inconsistent with the ruling of this Court 
and, second, that the facts showing necessity of a selection 
cannot be disputed. 

On the question of law, the district court held that, 
because there was a deficiency of “surveyed” lands 
“available” within the indemnity limits to satisfy the 
place losses (Fdg. No. 9, Jt. App. 40), Santa Fe Pacific, at 
the time of filing its release under the Transportation Act 
of 1940, had a “right to select” the lands in question in the 
interest of Aztec and that such right of selection was not 
barred by the release (Conclusions 2-3, Jt. App. 42). 
The trial court did not conclude that any rights in Santa 
Fe Pacific had attached to the specific lands involved, nor 
that a selection was unnecessary to identify them, but only 
that Santa Fe Pacific “had a right to select” the lands in 
question. The very question presented on the former appeal 
was whether Santa Fe Pacific had onlv a right to select in- 
demnity lands to satisfy its place losses or whether it was 
vested with an interest in the particular lands here involved 
without the necessity of a selection. This Court held that 
if a selection was necessary to vest any right to the specific 
lands in the railroad, the Secretary’s motion for summary 
judgment should have been granted. Thus, on its face, the 
judgment of the court below is contrary to this Court’s 
decision and is erroneous. 


4 See United States v. Northern Pac. Ry. Co., 256 U.S. 51, 65-66 
(1921); United States v. Colton Marble & Lime Co., 146 U.S. 615, 
616 (1892); St. Paid & Pacific R. Co. v. Northern Pacific R. Co., 
139 U.S. 1, 19 (1891). 
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Secondly, the record is clear that a selection of particular 
parcels in the indemnity lands was necessary. 5 The total 
number of acres which A. & P. and its successor, Santa jFe 
Pacific, were entitled to select from the indemnity limits to 
satisfy the place losses was 1,454,087.12 acres (Ex. 24, Jt. 
App. 204A). The total area of land within the indemnity 
limits of the grant was 3,219,931.08 acres or more than twice 
the acreage necessary to satisfy the railroad’s claims for 
indemnity lands (Ex. 24, Jt. App. 204A). 6 Consequently, 
there was no deficiency of indemnity lands to satisfy the 
losses in place, and it is submitted that for the reasons given, 
infra-, only such a deficiency, a deficiency in the total 
lands within the indemnity limits can possibly support a 
holding that no selection is necessary to vest rights in spe¬ 
cific lands in the railroad. 7 

The trial court found, however, that since some time prijor 
to August 17, 1898, and at all times thereafter, to and in¬ 
cluding 1940, the unsatisfied losses in the place limits of the 
grant exceeded the “surveyed” lands within the indemnity 
limits of the grant which were “available” for selection ahd 
to that extent there was and has been a deficiency in the 
grant of not less than 100,000 acres (Fdg. No. 9, Jt. App. 40). 
This finding will not support a holding that no selection w^s 


5 The annual status of the lands in the indemnity limits is ^et 
out in Exhibit 24 (Jt. App. 204A), which it was stipulated Was 
true and correct and might be used as a basis for ultimate findings 
to be made (Jt. App. 37-38). 

0 This sum was reduced by some 400,000 acres through disposals 
other than to the railroad, such as an Indian reservation, but the 
remainder was still double the indemnity claims. 

7 The Secretary of the Interior contended on the first appeal that 
the cases cited by this Court in support of its ruling (81 U.S. App. 
D.C. 288, 291, 158 F. 2d 311, 320) do not hold that title passes 
without a selection, and argued that a selection is necessary to vest 
title so as to bring an alleged purchaser’s claim within the saving 
clause of the Transportation Act. regardless of the existence of a 
deficiency. Since the facts presented on this appeal show that thdre 
is no question but that the total lands within the indemnity limits 
greatly exceed the place losses, there would seem to be no occasion 
in this brief to discuss further the question whether “title” within 
the meaning of the Transportation, Act would vest without selection 
if the place losses exceeded the total acreage in the indemnity are|a. 


i 
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necessary to vest rights in the lands here involved in Santa 
Fe Pacific. 

There is no dispute but that ever since 1924 there has been 
more than enough land surveyed to satisfy Santa Fe Pacific’s 
claims to indemnity lands. The excess of surveyed lands over 
the total acreage the railroad was entitled to select was 71,- 
204.25 acres in 1924 and in 1940 it was 367,089.83 acres (Ex. 
24, Jt. App. 204A). Consequently, it is apparent that the 
trial court’s finding of a “deficiency” turns on the question 
of what lands were considered 4 4 available ’ ’ and it seems clear 
that the court must have treated as “unavailable” lands 
which had been withdrawn for forest purposes. The court 
erred in so doing. As was held in United States v. Northern 
Pacific Ry. Co., 311 U. S. 317, 342-345 (1940), a withdrawal 
of lands for forest purposes does not deprive the railroad 
of the right to select the lands if and when they are surveyed 
if there are insufficient surveved lands outside the withdrawn 
areas to satisfy the place losses. Indeed, the trial court held 
that the withdrawal for forest purposes was void and that 
Santa Fe Pacific had a right to select lands therein. It 
would follow that such lands were “available” for selection 
for the purpose of determining whether there was a defici¬ 
ency so as to make selection unnecessary. 8 

8 The trial court stated that a selection of the withdrawn lands 
would have been rejected and seems to have been of the opinion 
that for this reason it was unnecessary for Santa Fe Pacific to file 
a selection (Jt. App. 210). The fact that the selection might have 
been rejected cannot operate to vest in Santa Fe Pacific rights 
which it could only have if a selection were made. The lands here 
involved were surveyed at various dates between January 20, 1896, 
and October 14, 1939 (Jt. App. 204). Prior to their withdrawal 
for forest purposes, on August 17, 1898, 50,139 acres had been 
surveyed. By June 12, 1922, 67,634 acres had been surveyed and 
by October 14, 1939, all but 480 acres had been surveyed. Thus, 
at any time during the 45 years preceding the filing of its release, 
the railroad could have made its selection and if rejected taken 
proper steps to have its rights adjudicated. 

Moreover, the trial court’s statement overlooks the fact that 
without a selection there was no means of identifying the particular 
lands to which the railroad would acquire title. There is no more 
reason to presume that rights would attach to the 98,000 acres 
here involved because their selection would have been rejected than 
to presume that rights would attach to any other lands within the 
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The trial court considered only surveyed lands in deter¬ 
mining whether there was a deficiency. Inasmuch as tliere 
have been since 1924 more than enough surveyed la|nds 
(counting both vacant and withdrawn lands) to satisfy 
Santa Fe Pacific’s indemnity claims, a conclusion that 
there was a deficiency rendering selection unnecessary 
cannot be sustained even if only surveyed lands are oon- 
sidered. However, we submit that there is no warrant 
for excluding unsurveyed lands in determining the 
deficiency. The fact that there may not be enough surveyed 
lands at a given time cannot operate to vest a title or 
interest in specific lands in the railroad where, as here, |the 
total acreage within the indemnity limits exceeds the losises 
in place. In such a case a selection is essential to identify 
the lands in which the railroad acquires an interest. It is 
true, as held in United States v. Northern Pacific Ry. Go., 
311 U. S. 317, 344 (1940), that indemnity lands are not 
“available” for selection until they have been surveyed. 
Thus in that case it was held that the United States may not 
reduce the lands available for selection by withdrawing 
lands for forest purposes when there does not remain suffi¬ 
cient surveyed lands to satisfy the railroad’s indemnity 
claims—in other words, that the withdrawal under those 
circumstances cannot defeat the right which the railroad 
had, i.e., “the right to select” the withdrawn lands if and 
when they are surveyed. It does not follow that an interest 
in any specific land within the indemnity limits can attach 
without a selection. 

The fact that insufficient lands have been surveyed | to 
satisfy place losses cannot create a deficiency which operates 
to vest title or an interest in the railroad is apparent wh^n 
an attempt is made to fix the date upon which such interest 
passes. No interest could attach prior to the ddte 
particular odd-numbered sections are surveyed since 
“Obviously, until surveyed, no odd-numbered sections could 
exist. Unsurveyed lands are not public lands.” United 

total withdrawn area of some 1,336,000 acres (of which 568470J17 
acres had been surveyed by 1940) on the ground that their selection 
would also have been rejected. 
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States v. Northern Pacific Ry. Co., 311 U. S. 317, 344 
(1940). The making of the survey could not operate to 
vest the interest because the particular sections ac¬ 
quired would depend, not upon a selection by the railroad 
as the grant provided, but simply upon the order in which 
surveys were made of indemnity lands. 0 There is no event 
after survey to which the passage of an interest in particular 
sections could be attributed, if a selection by the railroad is 
not required. 

It must be remembered that in the present case there was 
twice as much land within the indemnity limits as Santa Fe 
Pacific was entitled to receive in order to satisfy its losses in 
place lands. Merely to ask the questions, “When does the 
railroad’s right to specific lands attach?” and “To what 
specific lands does it attach?” is proof that none could attach 
in the absence of a selection. It is submitted that the trial 
court did not find that a deficiency existed which could oper¬ 
ate to vest any rights in Santa Fe Pacific without a selection, 
that since all Santa Fe Pacific had at the time of the release, 
as the trial court itself concluded, was a “right to select” 
the lands in question, it had no interest which it could have 
conveyed to Aztec and that the right to select was relin¬ 
quished upon the filing of the release and was not within the 
protection of the saving clause of the Transportation Act 
of 1940. 

II 

Aztec Is Not an “Innocent Purchaser for Value” Within the 
Meaning of the Transportation Act 

As was pointed out on the former appeal in this case, one 
of the facts on which the plaintiffs’ case was predicated 
was that Santa Fe Pacific’s sale to Aztec was in all respects 
bona fide and that it was innocent purchaser for value 
since Section 321(b) of tLe' Transportation Act of 1940 

9 The Under Secretary of the Interior interpreted this Court’s 
decision on the previous appeal to mean that title vested upon 
survey (Jt. App. 202-203). The trial court did not so interpret the 
decision and such a view cannot support the judgment it entered 
because under that theory 31,057.19 acres of the lands here claimed 
would not have vested in the railroad (Jt. App. 203). 
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I 


saves from the operation of a release filed by a railrpad 
under the terms of the act only lands which the Secretary 
of Interior shall find 'were previously sold to “an innocent 
purchaser for value.” The facts as developed at the tRial 
on the merits show that in addition to the fact that the Rail¬ 
road had no title to convey, Aztec was not an “innocjent 
purchaser for value” within the meaning of this clausR. 

A. The fact that Aztec’s claims under the original Con¬ 
tract of sale with A. <& P. were merged in an arbitration 
award, that there was no valuable consideration for its quit¬ 
claim deed from Santa Fe Pacific and that Santa Fe Pacific 
was under no obligation to select the land for Aztec prevents 
Aztec from being an innocent purchaser for value within the 
meaning of the Transportation Act. —Aztec’s contract of 
February 3,1886, with A. & P. provided that A. & P. would 
obtain patents for and convey the lands described by war¬ 
ranty deed within tw r o years (Jt. App. 49). It further pro¬ 
vided that if, from any cause beyond its control, A. & P. 
was unable to convey all of the lands described within the 
time named, then, with respect to such land as A. & P. 
was unable to convey, the contract should, at the election 
of Aztec, be void and of no effect and the money received 
should be refunded at the rate of 50 cents per acre, with 
interest (Jt. App. 51-52). In 1887 A. & P. filed with ilie 


Secretary of the Interior a selection of indemnity lands 
which included the lands here involved, but it was rejected 
because the lands had not been surveyed and w r ere, there¬ 
fore, not yet available for selection (Jt. App. 26). The 
railroad procured patents to about half of the lands covered 
by the contract and conveyed them to Aztec (Jt. App. 4,134). 
The remainder, including those here involved and to which 
A. & P. had obtained no patent, were, of course, not con¬ 
veyed. About 1891, as appears from its reports to jits 
stockholders, Aztec began to negotiate for an adjustment 
of its claims under the contract with A. & P. by a retujrn 
of the money paid for the lands to which title had not bejen 
perfected according to the terms of the contract (Jt. A^p. 
12S-130). As reported to the stockholders on December 


i 
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31,1891, the greater portion of the lands not then conveyed 
“are not yet surveyed, and will not, in all probability be 
surveyed or patented for many years to come, and some of 
it, possibly, not during the legal life of this Corporation” 
(Jt. App. 129). On July 24, 1894, Aztec’s directors ap¬ 
pointed a committee to negotiate with A. & P. for an ad¬ 
justment and settlement of its claim for a refund (Jt. App. 
132). On August 16, 1894, the parties entered into an 
agreement, which, after stating that controversies had for 
a long time existed as to Aztec’s claims growing out of the 
contract of sale, provided for the submission of all ques¬ 
tions of dispute to an arbitrator (Jt. App. 35; Ex. 20, Jt. 
App. 172-175). On September 26,1894, the arbitrator made 
his award determining that A. & P. was indebted to Aztec 
in the sum of $213,524.S7 with interest from January 1, 
1885 (Jt. App. 132). 10 Thus, it appears that Aztec chose 
to invoke the provision of the contract entitling it to a re¬ 
fund for failure or inability of A. & P. to convey the lands 
as agreed and that when a dispute arose the matter was 
submitted to an arbitrator who made an award of a sum 
of money based upon a refund of the price paid for lands 
not conveyed. 

The claims of Aztec under the contract were thereby 
merged in the arbitration award and thereafter the award 
furnished the only basis on which the rights and liabilities 
of the parties could be determined. Karthaus v. Ferrer, 
1 Pet. 222, 229-230 (1828); Campbell v. Campbell, 44 App. 
D. C. 142, 152, 154a (1915), certiorari denied 242 U. S. 642 
(1916); Miller v. Plumbers Supply Co., 275 Ivy. 647, 658, 
122 S. W. 2d 477, 482 (1938); Johnson v. Wineman, 34 
N. D. 116, 121-122, 157 N. W. 679 (1916); Gardner v. New¬ 
man, 135 Ala. 522, 524, 33 So. 179 (1902); see Red Cross 
Line v. Atlantic Fruit Co., 264 U. S. 109, 121 (1924); 
6 Williston, Contracts, (rev. ed. 1936) sec. 1927, p. 5388; 
Restatement, Contracts, sec. 445. After the arbitra- 


10 It was stipulated that a copy of the arbitrator’s decision is 
not now available and that the synopsis of the decision in Aztec’s 
annual report for 1894 might be accepted by the court in lieu of the 
decision itself (Jt. App. 35). 


25 


tion award, Aztec no longer had any right to a con¬ 
veyance of the lands but only a right to a specific sum of 
money—a fact reflected in the financial reports submitted 
to the stockholders (see supra p. 7). Accordingly, it is 
submitted that Aztec may not now rely upon the contract of 
1886 to establish its status as a purchaser of lands whose 
right to the issuance of a patent is preserved under ihe 
saving clause of the Transportation Act of 1940. 

On April 10, 1896, subsequent to the arbitration awprd 
and apparently before any steps were taken by Aztec j to 
enforce the award, the mortgage of all property in A. & P.’s 
western division which was executed on July 1, 1880, vfas 
foreclosed and on June 24, 1894, Santa Fe Pacific became 
the purchaser of the property (Jt. App. 23; Ex. 9-10, Jt. 
App. 84-108). By the Act of March 3, 1897, 29 Stat. 6j22, 
Santa Fe Pacific was given the power to exercise the same 
rights, powers, privileges and franchises which had been 
granted to A. & P. by the Act of July 27, 1866. There wias 
nothing in the foreclosure decree or in the Act of 1897 
whereby Santa Fe Pacific became obligated to pay Aztec’s 
claim under the arbitration award. In fact, the Act of 
March 3, 1897, 29 Stat. 622, provided (p. 623) that nothikg 
therein should make the successor corporation “ liable 
for any debts or claims or contracts” of A. & P. with cer¬ 
tain specified exceptions, none of which is applicable here. 
Aztec acknowledged in its report to its stockholders that 
its claim under the arbitration award “was wiped out by tpe 
foreclosure judgment” and “no provision for it was made 
in the reorganization scheme of the new company” aijid 
accordingly adjusted the financial statements contained 
therein by eliminating this claim as an asset and by increas¬ 
ing the book value of the lands it had received (Jt. App. 
142-143; see supra, pp. 7-8). 

The Act of March 3, 1897, 29 Stat. 622, further provided 
(p. 623) that nothing therein should affect vested rights pf 
any purchaser of lands theretofore granted to A. & P. apd 
(p. 624) that if any uncompleted contracts for the purchase 
of land should be pending at the time of the foreclosure sale, 
the new company should, upon payment to it of any unpaid 
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balance of purchase money, convey and release to the holders 
of such contracts all its title, interest and estate in and to 
the land embraced in the contracts. However, since Aztec’s 
contract of purchase had previously been merged in the 
arbitration award it could have had no rights under these 
provisos. 

On November 7,1905, Santa Fe Pacific quitclaimed all its 
right, title and interest in the lands covered by the contract 
of 1886 which had not been conveyed to Aztec for a con¬ 
sideration of $1.00 (Ex. 3, Jt. App. 56-58). This deed did 
not make Aztec an innocent purchaser for value within the 
meaning of the Transportation Act. A nominal considera¬ 
tion of $1.00 does not constitute “value.” Edwards v. 
Myers, 127 Kan. 221, 223-224, 273 Pac. 468 (1929); Allaben 
v. Shelbourne, 357 Mo. 1205, 1212-1213, 212 S.W. 2d 719 
(1948); Morris v. Wicks, 81 Kan. 790, 791-793, 106 Pac. 
1048 (1910); see also Dunn v. Barnum, 81 Fed. 355, 360 
(C.C.A. 8, 1892); Wisconsin River Land Co . v. Selover, 
135 Wis. 594, 597, 116 N. W. 265 (1908); 8 Thompson, 
Real Property (perm, ed.), sec. 428S. Although Aztec sub¬ 
sequently released Santa Fe Pacific from any liability under 
the contract of A. & P., the release cannot be asserted as 
valuable consideration for the quitclaim deed. As shown 
above, the only claim Aztec had against A. & P. was for the 
sum awmrded by the arbitrator and Santa Fe Pacific incurred 
no liability for this claim. Consequently, the release of a 
nonexistent liability could not constitute “value.” 

Moreover, Santa Fe Pacific was under no obligation to 
select any lands for Aztec. The 1866 contract had required 
A. & P. to select the lands and to convey them to Aztec by 
warranty deed. But the quitclaim deed specifically recited 
that Santa Fe Pacific was assuming no obligation under the 
original contract between Aztec and A. & P. Therefore, the 
railroad could have satisfied all of its losses in place lands 
out of other indemnity lands and would have incurred no 
liability to Aztec. 

By the Transportation Act of 1940 Congress intended to 
put an end to all claims under the land grants by railroads 
who accepted the act by filing releases in order to obtain 
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rate concessions. Krug v. Santa Fe P. R. Co., 329 U. S. 5S|l, 
598 (1947). It made an exception for the protection of “inno¬ 
cent purchasers for value.” Clearly Aztec does not con|ie 
within that exception. Its right to a conveyance of the lands 
involved from A. & P. had ceased to exist before Santa Fe 
Pacific succeeded to all property, rights and privileges 0f 
A. & P.; Santa Fe Pacific incurred no obligation to Aztfec 
either under the contract or the arbitration award; and tljie 
quitclaim deed from Santa Fe Pacific to Aztec for $1.00 cofi- 
sideration which expressly imposed no obligation on the 
railroad to acquire or convey the lands to Aztec could nbt 
make Aztec an innocent purchaser for value from Santa Fe 
Pacific. 

B. The fact that Aztec was subject to the control of the 
interests dominating A. P. and its su-ccessor, Santa ij 7 e 
Pacific, prevents it from being an innocent purchaser for 
value within the meaning of the Transportation Act .—In 
addition to the foregoing, there is further reason why Azt(fc 
could not be an innocent purchaser for value within tlje 
meaning of the Transportation Act. The Under Secretaijy 
of the Interior found that Aztec was subject to the control <|f 
the same interests (i. e., Atchison and Seligman) whicjh 
dominated A. & P. and its successor, Santa Fe Pacific (Jt 
App. 193-199). The trial court did not reject the finding df 
the Under Secretary but, on the contrary, found that Atchi¬ 
son and Seligman held substantial equal minority interests 
as stockholders in Aztec, were represented on the board df 
directors of Aztec, and took an active part in the control df 
Aztec (Jt. App. 42). However, it rejected the conclusion ojf 
the Under Secretary (Jt. App. 199) that this preventejd 
Aztec from being an innocent purchaser for value on the 
basis of its further finding that there was no evidence thajt 
the interests of Atchison and the Seligman firm were iden¬ 
tical or that the Seligman firm was dominated or influenced 
by Atchison or that Atchison dominated or controlled Azte^ 
at any time (Jt. App. 42, 208-209). 11 


11 As pointed out, supra, fn. 2, the trial court mistakenl 
referred to Santa Fe Pacific rather than Atchison in these finding 
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To take advantage of the provisions of the Transportation 
Act permitting carriers to charge commercial rates for Gov¬ 
ernment transportation, the carrier was required to release 
all its claims to lands to which it might be entitled under the 
grants made in aid of the construction of the road. The sav¬ 
ing clause as to innocent purchasers for value surely cannot 
be invoked to except from the release a sale to a corporation 
subject to the control of the carrier without thwarting the 
clear intention of Congress. The trial court seems to con¬ 
cede that if Atchison alone had owned sufficient stock to have 
had power to control Aztec, the latter could not have been 
an innocent purchaser for value within the meaning of the 
Transportation Act (Jt. App. 209). The question, therefore, 
is whether the sale to Aztec comes within the transactions 
excepted from the operation of a release filed under the act 
when Aztec, although not subject to the control of Atchison 
alone, was subject to the control of Atchison and Seligman. 
As said above, the only apparent reason for the trial court’s 
rejection of the determination of this question by the Under 
Secretary was that there was no evidence that the interests 
of Atchison and Seligman were identical or that Seligman 
was dominated or influenced by Atchison. 

The conclusion of the court below was based upon the 
view T that Seligman represented a powerful minority interest 
which, except for its interest in Aztec, was a complete 
stranger to the interests of the railroads. This overlooks 
the facts showing the relationship and the similarity of in¬ 
terest between Seligman and the railroads. It was stipu¬ 
lated that Atchison owned all of the capital stock of Santa 
Fe Pacific and that it effectively controlled A. & P. (Jt. 
App. 29-30). The stipulated facts also show that Seligman 
held the majority of the funded debt of A. & P., that its stock 
ownership in and financing of Aztec were at all times equal 
to that of Atchison, although its representation on the board 
of directors was not as large, and that both Atchison and 
Seligman took an active part in the control of Aztec (Jt. 

Therefore, the name Atchison is substituted in this brief where the 
name Santa Fe Pacific appears in the findings and opinion. 
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App. 29-30,32-34). The court below stated in its opinion that 
there was no evidence that Atchison and Seligman acted 
concert (Jt. App. 208-209). But the community of interest |of 
Atchison and Seligman is demonstrated by the facts thajt: 
although the number of shares of stock held by the tvjvo 
companies varied, one always held the same amount as the 
other; the amount of money advanced by each company jto 
finance Aztec was the same; Atchison and Seligman wrote 
identical letters proposing an identical scheme of refinancing 
Aztec’s debts to them; and in 1928 both Atchison and Selig¬ 
man sold their holdings in Aztec (Jt. App. 34, 123|). 
Both Seligman and Atchison had a financial interest in 
A. & P. which differed simply in that the Seligman interest 
arose out of the fact that it held the majority of the funded 
debt whereas Atchison’s interest arose out of stock owner¬ 
ship as well as loans to A. & P. (Jt. App. 29-30, 155-156). 
Thus both were concerned as to the success of the activities 
of A. & P. and together had power to control Aztec. Both 
stood to benefit from the purchase price paid to A. & P. by 
Aztec in view of their interests in A. & P. On the other hand 
both stood to benefit from the transfer of the land to Aztec in 
view of their interests in Aztec. These facts, together 
with others which we have set forth in the Statement df 
Facts, supra , pp. 8-10, and the many detailed matters sdt 
out in the findings of the Under Secretary of the Interior, 
are ample to justify his conclusion that Aztec was not all 
innocent purchaser for value within the meaning of the aci. 

in ! 

The Administrative Conclusion Involved the Exercise of Dis(- 
cretion, Was Not Plainly Wrong and Hence Is Impregnabld 
to Mandamus 

Section 321 (b) of the Transportation Act of Septembej 
18, 1940, 54 Stat. 954, 49 U. S. C. sec. 65, does not merely 
impose a ministerial duty on the Secretary but confides 
to his determination the question whether lands have been 
sold to an innocent purchaser for value and whether, there¬ 
fore, a patent should issue. It provides that: 
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• # * Nothing in this section shall be construed 

* # * to prevent the issuance of patents confirming 
the title to such lands as the Secretary of the Interior 
shall find to have been heretofore sold by any such 
carrier to an innocent purchaser for value * * *. 

His decision necessarily involves the exercise of judg¬ 
ment and discretion. It is well settled by a long and un¬ 
broken line of authorities that such an administrative de¬ 
termination will not be reversed or set aside by injunction 
or relief in the nature of mandamus where the determina¬ 
tion is not unreasonable or plainly wrong. Riverside Oil 
Co. v. Hitchcock, 190 U. S. 316, 323-325 (1903); West v. 
Hitchcock, 205 U. S. 80 (1907); Ness v. Fisher , 223 U. S. 
683, 691-694 (1912); Alaska Smokeless Coal Co. v. Lane, 250 
U. S. 549, 553-555 (1919); Hall v. Payne, 254 U. S. 343, 347- 
348 (1920); Work v. Rives, 267 U. S. 175 (1925); Wilbur v. 
United States, 281 U. S. 206, 218-221 (1930); United States 
v. Wilbur, 283 U. S. 414, 419-420 (1931). 

The function of the "writ of mandamus w T as summarized 
in Wilbur v. United States, supra, where Mr. Justice Van 
Devanter said (pp. 218-219): 

Mandamus is employed to compel the performance, 
when refused, of a ministerial duty, this being its chief 
use. It also is employed to compel action, when refused, 
in matters involving judgment and discretion, but not 
to direct the exercise of judgment or discretion in a 
particular way nor to direct the retraction or reversal 
of action alreadv taken in the exercise of either. 

V 

The duties of executive officers, such as the Secre¬ 
tary of the Interior, usually are connected with the 
administration of statutes which must be read and in 
a sense construed to ascertain what is required. But 
it does not follow that these administrative duties all 
involve judgment or discretion of the character in¬ 
tended by the rule just stated. Where the duty in a 
particular situation is so plainly prescribed as to be 
free from doubt and equivalent to a positive command 
it is regarded as being so far ministerial that its per¬ 
formance may be compelled by mandamus, unless there 
be provision or implication to the contrary. But where 
the duty is not thus plainly prescribed but depends 
upon a statute or statutes the construction or applica- 



31 


tion of which is not free from doubt, it is regarded as 
involving the character of judgment or discretion 
which cannot be controlled by mandamus. 

While the rule that administrative decisions which are 
not plainly wrong are proof against mandamus has been 
applied to numerous agencies, 12 it has special weight in 
cases involving the disposition of public lands by the Sec¬ 
retary of the Interior. See especially Riverside Oil Co. v. 
Hitchcock, 190 U. S. 316, where the Court said (pp. 324-3^5): 

That the decision of the questions presented to the 
Secretary of the Interior was no merely formal or 
ministerial act is shown beyond the necessity of argu¬ 
ment by a perusal of the foregoing statement of |the 
issues presented by this record for the decision of itbe 
Secretary. Whether he decided right or wrong, is 
not the question. Having jurisdiction to decide at all, 
he had necessarily jurisdiction, and it was his djuty 
to decide as he thought the law was, and the courts h^ve 
no power whatever under those circumstances to review 
his determination by mandamus or injunction. The 
court has no general supervisory power over the offi¬ 
cers of the Land Department, by which to control tl^eir 
decisions upon questions within their jurisdiction. If 
this writ were granted we would require the Secretary 
of the Interior to repudiate and disaffirm a decision 
which he regarded it his duty to make in the exercise 
of that judgment winch is reposed in him by lav T , ^nd 
w r e should require him to come to a determination upon 
the issues involved directly opposite to that which he 
had reached, and which the law conferred upon him fhe 
jurisdiction to make. 

In Hall v. Payne, 254 U. S. 343, the question was w^hetper 
the relator’s application for a homestead entry should ibe 
given priority, and that in turn depended upon the construc¬ 
tion given a certain statute by the Secretary of the Interior. 

12 United States ex rel. Girard Co. v. Helvering, 301 U.S. 540, 543 
(1937) (Commissioner of Internal Revenue) ; United States ex rel. 
Chicago &c. R. Co. v. Interstate Commerce Commission, 294 U.S. 50, 
63 (1935) (I.C.C.) ; Interstate Commerce Commission v. United 
States, 289 U.S. 385, 394 (1933) (same) ; Interstate Commerce Corn- 
mission v. New York, N. H. & H. R . Co., 287 U.S. 178, 203-204 
(1932) (same). I 
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The Secretary’s construction resulted in priority being 
given to one applicant, and the relator sought mandamus to 
require the Secretary to approve another application. In 
denying the writ, the Court said (pp. 347-348): 

* # * From the act, and the Secretary’s decision, 

it is apparent that the latter was not arbitrary or 
capricious, but rested on a possible construction of 
the act, and one that the reported decisions of the Land 
Department show is being applied in other cases. 

* * # He [the Secretary] could not administer or 

apply the act without construing it, and its construc¬ 
tion involved the exercise of judgment and discretion. 
The view for which the relator contends was not so 
obviously and certainly right as to make it plainly the 
duty of the Secretary to give effect to it. # 

Similarly, in Wilbur v. United States, 281 U. S. 206, the 
Secretary of the Interior, on the advice of his Solicitor, 
had ruled that relators were entitled to share in interest 
annuities from certain Indian tribal funds. Eight years 
later a succeeding Secretary of the Interior, adopting and 
applying an opinion given by a succeeding Solicitor, put 
a different construction on the pertinent statute and ruled 
that the relators were not entitled to share in the interest 
annuities. The relators sought a writ of mandamus to 
compel the Secretary to set aside the second ruling and 
to give effect to the first, urging as one of their grounds 
that the second ruling was erroneous. Mandamus was 
denied, the Court saying (pp. 221-222): 

The questions mooted before the Secretary and de¬ 
cided by him were whether the fund is a tribal fund, 
whether the tribe is still existing and whether the dis¬ 
tribution of the annuities is to be confined to members 
of the tribe, with exceptions not including the relators. 
These are all questions of law the solution of which re¬ 
quires a construction of the act of 1889 and other re¬ 
lated acts. A reading of these acts shows that they fall 
short of plainly requiring that any of the questions 
be answered in the negative and that in some aspects 
they give color to the affirmative answers of the Secre¬ 
tary. That the construction of the acts insofar as they 
have a bearing on the first and third question is suf- 




ficiently uncertain to involve the exercise of judgment 
and discretion is rather plain. * • • 


From what has been said it follows that the cas4 is 
not one in which mandamus will lie. 

This Court agreed on the former appeal that if all Saijita 
Fe Pacific had at the time of the release was a right to 
select the lands involved, the Under Secretary was correct 
in his determination that Santa Fe Pacific had no title to 
convey and that Aztec’s claim did not come within the cate¬ 
gory of claims excepted from the operation of the release. 
We have shown, supra, pp. 19-22, that under the facts devel¬ 
oped upon remand there was no deficiency of indemnity 
lands to satisfy the place losses which under this Court’s 
decision would operate to vest any right to the particular 
lands in Santa Fe Pacific without a selection. Moreover, 
we have shown, supra, pp. 22-29, that the Under Secretary’s 
determination that Aztec was not an “innocent purchaser 
for value” was correct. All of these questions were neces¬ 
sarily submitted to the judgment of the Secretary. Even 
if there were some doubt upon the matter, it certainly cap- 
not be said that the determination was plainly wrong <j)r 
arbitrary. The trial court has treated the case as though 
the matter were before it on appeal from the Secretary; the 
effect of its holding, therefore, is to compel the Secretary 
to exercise his judgment and discretion in a particular way. 
This cannot be done. The writ of mandamus may n(|>t 
“be made to serve the function of a writ of error.” Work 
v. Rives, 267 U.S. 175,183 (1925). “Where there is discre¬ 
tion, • • * even though its conclusion be disputable, it }s 
impregnable to mandamus.” Alaska Smokeless Coal Co. y. 
Lane, 250 U.S. 549, 555 (1919). 
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CONCLUSION 

For the foregoing reasons, it is submitted that the judg¬ 
ment of the court below should be reversed and the case 
remanded with directions to dismiss the complaint. 

Respectfully, 

A. Devitt Vanech, 
Assistant Attorney General . 
Roger P. Marquis, 

Wilma C. Martin, 
Attorneys, Department of Justice, 

Washington, D. C. 

October 1949. 
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APPENDIX 

I 

The relevant parts of the Act of July 27,1866,14 Stat. 292, 
294, are as follows: j 

An Act granting lands to aid in the Construction of \ a 
Railroad and Telegraph Line from the States of Mis¬ 
souri and Arkansas to the Pacific Coast. 


Sec. 3. And be it further enacted, That there be, arid 
hereby is, granted to the Atlantic and Pacific Railroa d 
Company, its successors and assigns, for the purpose 
of aiding in the construction of said railroad and tele¬ 
graph line to the Pacific Coast, and to secure the sa£e 
and speedy transportation of the mails, troops, muni¬ 
tions of war, and public stores, over the route of said 
line of railway and its branches, every alternate section 
of public land, not mineral, designated by odd numbers 
to the amount of twenty alternate sections per mile, on 
each side of said railroad line, as said company maly 
adopt, through the Territories of the United States, an|d 
ten alternate sections of land per mile on each side cjf 
said railroad whenever it passes through any State, 
and whenever, on the line thereof, the United Statejs 
have full title, not reserved, sold, granted, or otherwise 
appropriated, and free from pre-emption or othelr 
claims or rights, at the time the line of said road ijs 
designated by a plat thereof, filed in the office of th^ 
commissioner of the general land office; and, whenever, 
prior to said time, any of said sections or parts of sec¬ 
tions shall have been granted, sold, reserved, occupied 
by homestead settlers, or pre-empted, or otherwise 
disposed of, other lands shall be selected by said com¬ 
pany in lieu thereof, under the direction of the Secre¬ 
tary of the Interior, in alternate sections, and desigr 
nated by odd numbers, not more than ten miles beyond 
the limits of said alternate sections, and not including 
the reserved numbers * * *. 

The provisions of Section 1 of the Act of March 3, 1897, 
29 Stat. 622, are as follows: I 

An Act To define the rights of purchasers under mortl 
gages authorized by an Act of Congress approved\ 
April twentieth, eighteen hundred and seventy-one\ 
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concerning the Atlantic and Pacific Railroad Com¬ 
pany. 

Be it enacted by the Senate and House of Repre¬ 
sentatives of the United States of America in Congress 
assembled, That whenever any mortgage made by the 
Atlantic and Pacific Railroad Company under and by 
virtue of Acts of Congress is foreclosed in any court of 
the United States, or of any State or Territory thereof, 
and any sale of the road, equipment, lands, franchises, 
privileges, and other rights and property covered by 
said mortgage is made under a decree or decrees of such 
courts, the purchaser at any such sale or sales, and their 
associates or assigns, shall constitute a new company, 
which shall have and shall be entitled to hold and pos¬ 
sess the franchises and property so sold, and to exercise 
the same rights, powers, privileges, grants, and fran¬ 
chises, including the franchise to be a corporation, 
granted by the Act of Congress approved July twenty- 
seventh, eighteen hundred and sixty-six, incorporating 
the Atlantic and Pacific Railroad Company, and by acts 
amendatory thereof and supplemental thereto, which 
were owned and possessed by said Atlantic and Pacific 
Railroad Company, or said mortgagees at the time of 
such decree of foreclosure; and the incorporation as 
hereby provided shall be completed and become effec¬ 
tive whenever the said purchasers and their associates 
or assigns shall file with the Secretary of the Interior 
a certificate of incorporation hereunder, duly acknowl¬ 
edged, specifying the name of such new corporation, its 
president, and the names of its directors, the amount of 
its proposed capital stock and bonds, together with 
certified copy of the decree or decrees ratifying such 
sale; but such new company shall be subject to all the 
obligations and duties to the United States which said 
Atlantic and Pacific Railroad Company was subject 
under its charter or Act of incorporation, and nothing 
in this Act shall be held to deprive the United States of 
any right or remedy they may at any time have had 
against said Atlantic and Pacific Railroad Company; 
but nothing in this Act shall make such purchasers and 
their associates or such new corporation liable for any 
debts or claims or contracts of the old corporation ex¬ 
cept all debts, demands and liabilities which were due 
or owing by the old company, which were contracted, 
accrued, or were incurred or are due or owing for tickets 
and freight balances, or for wages, work, labor, mate- 
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rials, machinery, fixtures, and supplies of every kind 
and character, done, performed, or furnished in the 
repair, equipment, operation, or extension of said roa^l 
and its branches so purchased, and all liabilities in¬ 
curred by said old company in the transportation of 
freight and passengers thereon, including damages for 
injuries to employees or other persons, and to property}, 
and which debts, demands and liabilities have accrued 
or upon which suit had been brought or was pending, 
or judgment rendered, within twelve months prior to 
the appointment of a receiver or receivers in the fore¬ 
closure proceeding or since the appointment of any 
such receiver, but such liabilities shall not include any 
liabilities to other railroad companies except for ticket^ 
and freight balances: Provided, The capital stock of the 
corporation herein authorized shall be divided intq 
shares each of the par value of one hundred dollars* 
and shall not exceed the amount of the mortgage debt 
due and unpaid at the time of the decree of foreclosure 1 
Provided, That additional stock and bonds may bej 
issued by the corporation upon the payment into it^ 
treasury therefor the full par value thereof in cash, 
No stock shall be issued until the Secretary of the In¬ 
terior shall approve its issue and certify that it is issued 
in conformity to the provisions of this Act. The total! 
stock issued under the provisions of this Act shall not| 
exceed one hundred million dollars. But no stock shall 
be issued by said corporation, until such issue shall be 
approved by the Secretary of the Interior as actually] 
representing money, labor or property, estimated at its 
actual cost value, at the full or par value of said issue 
of stock: Provided further, That nothing herein con¬ 
tained shall be construed as making any additional 
grant of lands or other franchises to such successor j 
corporation, or as a waiver of any rights of the United 
States now existing to enforce any forfeiture of lands 
heretofore granted to the said Atlantic and Pacific Rail¬ 
road Company, or as in any manner affecting the vested 
rights of any settler or settlers on any of the lands 
heretofore granted to the Atlantic and Pacific Railroad 
Company or of any purchaser or purchasers of said 
lands from said company: Provided further, That as 
a condition precedent to reorganization the purchasers 
of the railroad property and their associates shall re- j 
linquish in writing and convey to the United States (by 
a proper deed or instrument to be filed with and ap- 
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proved by the Secretary of the Interior within six 
months after the passage of this Act and before this 
Act shall take effect) all claim, right, title, and interest 
to all lands granted to the Atlantic and Pacific Railroad 
Company embraced within both the granted and in¬ 
demnity limits, which were adjacent to and coterminous 
with the uncompleted portions of the road on the sixth 
day of July, eighteen hundred and eighty-six: And pro¬ 
vided further , That in every case of failure of the title 
to any lands conveyed or contracted to be sold by said 
Atlantic and Pacific Railroad Company to any bona fide 
settler and occupant in a tract of six hundred and forty 
acres or less any and all rights of such purchaser or his 
assigns, in respect of such land, or in respect of the 
failure of such title, or in respect to the liability of said 
Atlantic and Pacific Railroad Company on any such 
contract, shall survive and may be enforced against 
such successor company with the same force and effect 
and in the same manner as against the Atlantic and 
Pacific Railroad Company; and such successor company 
upon making compensation for such loss of title or 
failure to comply with the conditions of any such land 
contract, shall be subrogated to the rights of such pur¬ 
chaser in respect to the lands for which such compensa¬ 
tion shall have been made: And provided further, That 
in case any uncompleted contracts for the purchase of 
land shall* be pending at the time of such foreclosure 
sale, such new company shall, upon payment to it of any 
unpaid balance of purchase money for such land at the 
time provided in such contracts for the sale thereof, 
convey and release to the holders of such contracts all 
its title, interest, and estate in and to the land embraced 
in such contracts. 

Section 321 of the Transportation Act of 1940, Act of 
September 18, 1940, 54 Stat. 954, as amended by the Act of 
December 11, 1945, 59 Stat. 606, 49 U.S.C. 65, is as follows: 

Sec. 321. (a) Notwithstanding any other provision 
of law, but subject to the provisions of sections 1(7) 
and 22 of the interstate Commerce Act, as amended, 
the full applicable commercial rates, fares, or charges 
shall be paid for transportation by any common carrier 
subject to such Act of any persons or property for the 
United States, or on its behalf, and the rate determined 
by the Interstate Commerce Commission as reasonable 
therefor shall be paid for the transportation by railroad 





of the United States mail: Provided, however, That ady 
carrier by railroad and the United States may enter intlo 
contracts for the transportation of the United States 
mail for less than such rate: Provided further, That 
section 3709, Revised Statutes, (U.S.C., 1934 editioii, 
title 41, sec. 5), shall not hereafter be construed 4s 
requiring advertising for bids in connection with the 
procurement of transportation services when the serv¬ 
ices required can be procured from any common car¬ 
rier lawfully operating in the territory where such serv¬ 
ices are to be performed. 

(b) If any carrier by railroad furnishing such trans¬ 
portation, or any predecessor in interest, shall have 
received a grant of lands from the United States to 
aid in the construction of any part of the railroajd 
operated by it, the provisions of law with respect tb 
compensation for such transportation shall continue 
to apply to such transportation as though subsectioh 
(a) of this section had not been enacted until such car¬ 
rier shall file with the Secretary of the Interior, in the 
form and manner prescribed by him, a release of anV 
claim it may have against the United States to land:}, 
interests in lands, compensation, or reimbursement oh 
account of lands or interests in lands which have bee^i 
granted, claimed to have been granted, or which it i^ 
claimed should have been granted to such carrier of 
any such predecessor in interest under any grant to 
such carrier or such predecessor in interest as afore L 
said. Such release must be filed within one year from 
the date of the enactment of this Act. Nothing in this 
section shall be construed as requiring any such carried 
to reconvey to the United States lands which have beeii 
heretofore patented or certified to it, or to prevent 
the issuance of patents confirming the title to such lands 
as the Secretary of the Interior shall find to have beer} 
heretofore sold by any such carrier to an innocent purl 
chaser for value or as preventing the issuance of pat} 
ents to lands listed or selected by such carrier, whicl} 
listing or selection has heretofore been fully and finally 
approved by the Secretary of the Interior to the extent! 
that the issuance of such patents may be authorized} 
by law. 
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INDEX 


I. The present claim is not excepted from the operation of the 
release given by Santa Fe Pacific under the Transportation 
Act of 1940 because neither A. & P. nor Santa Fe Pacific 
had a “title” to the lands here involved which could have 
been “sold” to Aztec and which could therefore be “con¬ 
firmed” by the issuance of a patent. 

A. The lands here involved could not have been identified 

without being selected by the railroad. 

B. The “deficiency” found to exist by the district court 

could not operate to make a selection unnecessary 
to identify the lands to which the railroad’s rights 
attached . 

C. Where a selection is necessary to identify the tracts to 

which the railroad’s rights attach, the railroad can 
have no interest in specific land prior to selection. .. 

II. Aztec is not an innocent purchaser for value within the mean¬ 
ing of the Transportation Act. 

A. The fact that Aztec’s claims under the original contract 

with A. & P. were merged in an arbitration award, 
that there was no valuable consideration for its 
quitclaim deed from Santa Fe Pacific and that Santa 
Fe Pacific was under no obligation to select the land 
for Aztec prevents Aztec from being an innocent pur¬ 
chaser for value within the meaning of the Transpor¬ 
tation Act . 

B. The fact that Aztec was subject to the control of the 

interests dominating A. & P. and its successor, 
Santa Fe Pacific, prevents it from being an innocent 
purchaser for value within the meaning of the Trans¬ 
portation Act . 

III. The administrative conclusion involved the exercise of dis¬ 
cretion, was not plainly wrong and hence is impregnable to 

mandamus . 

Conclusion . . 
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©mteb States Court of Appeals; 

FOE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,303 

Oscar L. Chapman, Secretary of the Interior, and Marian 
Clauson, Director of the Bureau of Land Management, 

APPELLANTS 

I 

V. 

Santa Fe Pacific Railroad Company, a Corporation, ai^d 
Aztec Land & Cattle Company, Limited, a Corporation, 
appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANTS 


I 

The Present Claim Is Not Excepted from the Operation df 
the Release Given by Santa Fe Pacific under the Transporta¬ 
tion Act of 1940 Because Neither A. & P. Nor Santa Fe 
Pacific Had a “Title” to the Lands Here Involved Which 
Could Have Been “Sold” to Aztec and Which Could There¬ 
fore Be “Confirmed” by the Issuance of a Patent 

In analyzing the arguments advanced by appellees, }t 
should be kept in mind that we are here concerned with th|e 
meaning of the Transportation Act of 1940. That act 
required the land-grant railroads to release all claims thejp 
might have under their land grants as a condition precej- 


(1) 
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dent to enjoyment of substantial rate concessions by the 
United States. The question here is whether lands claimed 
by appellees are excepted from the operation of the re¬ 
lease by the terms of the Act. ' The Act provided that 
“Nothing in this section shall be construed * # • to pre¬ 
vent the issuance of patents confirming the title to such 
lands as the Secretary of the Interior shall find to have 
been hereto sold by any such carrier to an innocent pur¬ 
chaser for value * * V’ The lands claimed by appellees 
to have been sold to an innocent purchaser for value and 
which they, therefore, contend are excepted from the opera¬ 
tion of the release filed by Santa Fe Pacific, are lands wfithin 
the indemnity limits of the railroad’s land grant. This Court 
recognized on the first appeal that if the only right which 
the railroad had with respect to these lands prior to the 
release was the right to select them as indemnity for its 
place losses, it was relinquished by the filing of the release 
under the Transportation Act. This was based on the 
well-established principle that, as a general rule, no right 
in specific indemnity lands vests in the railroad until they 
are identified by selection. However, this Court held that 
under certain circumstances indemnity lands might be 
identified without the necessity of a selection, the filing of 
which would then be a mere formality. Accordingly, the 
case was remanded to determine whether such a situation 
existed. 

A. The lands here involved could not have been identified 
without being selected by the railroad. —Appellees state 
(Br. 5) that the issue settled on the first appeal in this case 
was that “where there is a deficiency of indemnity lands to 
satisfy losses in place, the former are identified without 
the formality of selection, the rights of the railroad attach, 
and the issuance of patents becomes a ministerial duty.” 
Appellees then proceed on the assumption that the so-called 
“deficiency” found to exist by the trial court was one which 
would result in the identification of the tracts to which the 
railroad’s rights would attach and for which the issuance 
of patents would become a ministerial duty. Nowhere in 
appellees’ brief is there any attempt to explain how the 
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particular 98,000 acres of land here involved could haVe 
been identified without a selection. Before turning to a 
point by point discussion of appellees’ contentions, ^e 
should like to emphasize the fallacy in this assumption, 
which underlies their entire argument. 

The fallacy of appellees’ assumption can be illustrated 
by examining the situation wdiich existed in 1940 (see Ejx. 
24, Jt. App. 204A). At that time Santa Fe Pacific h^d 
a right to select 379,273.17 acres before its place loss|es 
would be satisfied. There were 177,892.83 acres of vacaht 
surveyed lands, 239,717.25 acres of vacant unsurveyed 
lands, 568,470.17 acres of withdrawn surveyed lands ahd 
767,538.74 acres of withdrawn unsurveyed lands. We- 
may first ask, “To which specific tracts out of this totlal 
of 1,753,618.99 acres did Santa Fe’s rights attach be¬ 
cause they were ‘identified without the formality of a 
selection’ and for which of these more than a million 
and one-half acres was the Secretary of the Interior under 
a ministerial duty to issue a patent?’’ In other w T ordt, 
“How were the 379,000 acres (which were all that Santa ite 
was entitled to at that time to satisfy its claims) identified 
without a selection?’’ Or more particularly, “How weije 
the particular 98,000 acres here involved, rather than the 
equivalent acreage elsewhere, identified without a selec¬ 
tion?” We may search appellees’ brief in vain for ak 
answer to these questions. 

As we have pointed out in our opening brief (pp. 13-14, 
17-22), the trial court did not find that a selection was un¬ 
necessary to identify the lands, and under the facts of this 
case a selection was absolutely necessary for such identi¬ 
fication. In that brief (p. 22), we asked the question, 
“When does the railroad’s right to specific lands attach?^’ 
and “To what specific lands does it attach?” Since ap¬ 
pellees have not attempted to answer these questions (ip- 
deed they do not directly answer any of our argument (pp. 
19-22) on this point), we shall illustrate w T here an attemp^ 
to answer them would lead. Taking the figures set out 
above for the year 1940, we shall follow the course whic^ 
will most likely result in an identification of the 98,000 acre^ 
which appellees seek to recover in this suit. At that timg 
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there was a total of 1,753,618.99 acres within the indemnity 
limits which had not been selected. Santa Fe could select 
only 379,273.17 acres to satisfy its indemnity claims. If we 
eliminate all of the unsurveyed lands (of which 239,717.25 
acres were vacant lands and 767,538.74 acres were with¬ 
drawn lands) on the theory that they were not ‘‘available f ’ 
because not surveyed, the result is to exclude 480 acres 
of the 98,000 acres which appellees seek since those 480 
acres were not surveyed. However, this seems unavoidable 
if we are to give appellees the maximum acreage they claim. 
If, in addition, we eliminate the 177,892.83 acres of vacant 
surveyed lands because they do not contain any of the lands 
sought by appellees, we have left 568,470.17 acres of with¬ 
drawn surveyed lands which include all but 480 acres of 
the lands sought by appellees. But out of those 568,470.17 
acres Santa Fe was entitled to claim only 379,273.17 acres. 1 
At this point we find ourselves at a loss for a theory which 
would vest any right to any specific 379,000 acres out of the 
remaining total, much less the particular 98,000 acres 
sought here. 2 In fact, further discussion seems unnecessary 

1 If wc assume, as we probably should under any theory, that 
the railroad must exhaust its claims against the vacant surveyed 
lands before it can resort to withdrawn lands, then Santa Fe was 
entitled to claim only 201,380.34 acres out of the 568,470.17 acres 
of surveyed withdrawn lands. It will be seen that this figure 
(201,380.34 acres) corresponds with the figure in the last column 
of the chart prepared by appellees as an appendix to their brief 
(cf. also Br. 19-22) and represents the amount of Santa Fe Pacific’s 
claim for indemnity lands which could not be satisfied out of 
vacant surveyed lands on that date. 

2 For the convenience of the court, the above process is tabulated 
as follows: 

Total lands remaining within the indemnity 
limits in 1940: 1,753,618.99 

Total unsurveyed lands (composed of 239,- 
717.25 acres vacant and 767,538.74 with¬ 
drawn lands): —1,007,255.99 

746,363.00 
177,892.83 

Total surveyed withdrawn lands: 568,470.17 


Total surveyed lands: 
Vacant surveyed lands: 
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to show that no rights in specific lands could have vestfed 
in Santa Fe without a selection. 

However, since appellees have used the years 1897 apd 
1924 to illustrate their contention that there have always 
been insufficient surveyed vaccunt lands to satisfy Sanfa 
Fe’s claims (a fact which we do not controvert), we shill 
show that appellees are in no better position on either jof 
those dates to identify the lands in which Santa Fe is sa|id 
to have acquired a vested right. The status of the indemnity 
lands on those dates was as follows: 

1897 1924 

Vacant surveyed: 147,946.54 167,632.33 

Vacant unsurveyed: 1,328,781.80 444,071.|99 

Withdrawn surveyed: 27,328.99 368,419.41 

Withdrawn unsurveyed: 544,952.53 862,422.82 

Unsatisfied losses: 608,100.31 464,847.49 

In 1897 none of the 98,000 acres here involved had been 
withdrawn (see Jt. App. 27). Of these lands 50,139 acrps 
had been surveyed (see Jt. App. 204) and are therefojre 
included among the 147,946.24 acres of vacant sur¬ 
veyed land shown above. The remaining 48,000 acrfes 
were included among the 1,328,781.80 acres of vacant 
unsurveyed land shown above. Unless we adopt the theory 
that the lands to which Santa Fe’s rights attached wefe 
identified upon survey, there is no way in which any specific 
lands to which Santa Fe acquired a vested right could he 
identified at this date. But this theory, if carried out, would 
not operate (even ultimately) to vest in Santa Fe all of 
the lands here involved as will appear when we turn to tile 
next date—1924. 

In 1924, 67,634 acres of the lands claimed by appellees 
were among the 368,419.41 acres of withdrawn surveyed 
lands shown above and the remaining 30,000 acres were 
among the 862,422.82 acres of unsurveyed withdrawn lands. 
If we adopt the theory mentioned above that the lands 
were identified without selection so as to vest rights in Santa 
Fe to specific land when they were surveyed, we find our¬ 
selves faced with the propositions stated in our opening 
brief (pp. 21-22) that if specific lands are identified up(^n 
survey so that the railroad’s rights become vested in tho^e 
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specific lands, not only has the railroad been deprived of 
any right of selection (since its rights would be determined 
by the order of survey rather than selection), but also the 
railroad could have no rights in lands surveyed after 1924 
because sufficient lands had been surveyed by that time to 
satisfy all of Santa Fe’s place losses. Consequently, under 
this theory no right to 31,057.19 acres out of the 98,000 
acres claimed in this suit could have vested in Santa Fe 
because they were not surveyed until after 1924 (see Jt. 
App. 204). 

From the foregoing it is obvious that, as we have said in 
our opening brief, there was no “deficiency” in indemnity 
lands which could operate to vest rights in specific lands 
without a selection. The “deficiency” on which appel¬ 
lees rely, i. e., a lack of sufficient surveyed vacant lands to 
satisfy all of Santa Fe’s indemnity claims, cannot so oper¬ 
ate. The assumption that it can and does so operate under¬ 
lies and is necessary to support appellees’ entire argument. 

B. The “deficiency ” found to exist by the district court 
could not operate to make a selection unnecessary to identify 
the lands to which the railroad’s rights attached. As we 
have pointed out, supra, the facts developed at the trial on 
the merits show that it was impossible for the specific lands 
here involved to have been identified without a selection. 
Thus, the “deficiency” found to exist by the trial court was 
not one “as the result of which the right of Santa Fe 
attached and the issuance of patents became a duty of the 
Secretary of the Interior.” Moreover, as we have previ¬ 
ously pointed out (Br. 18, 22), the trial court did not purport 
to conclude that the deficiency which it found existed 
resulted in vesting right to the specific land here involved in 
Santa Fe. It concluded only that at the time of the release 
Santa Fe had a “right to select” the lands in question. 
This, we submit, not only confirms our contention that the 
judgment below cannot be sustained on the basis of this 
Court’s previous decision, but also demonstrates con¬ 
clusively that the court below did not follow that decision. 
Our contentions in this regard do not as appellees seem 
to think (Br. 11) turn simply upon the choice of words in 
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the conclusions of law. In fact, appellees ’ failure to recog¬ 
nize the difference in the words used represents another 
instance of their attempt to ignore the fact, which cannpt 
be disputed, that without selection no particular lands were 
identified. 

In contending that the district court properly applied 
this Court’s former decision, appellees assume that wheln 
this Court said (81 U. S. App. D. C. 288, 291, 158 F. ^1 
317, 320) that there is an exception to the rule that selec¬ 
tion is necessary to vest any right to specific indemnity 
land in the railroad “where there is a deficiency 3 of indenji- 
nity land to satisfy losses in place” it referred to a “defi¬ 
ciency” of surveyed vacant lands to satisfy the place lossek 
This ignores the plain language of the opinion that tl(e 
deficiency referred to is one which is such that “the lances 
here involved are identified 4 without the formality of selec¬ 
tion, as the result of which the right of Santa Fe attache^ 
and the issuance of patents became a duty of the Secretary 
of the Interior.” The question whether Santa Fe had only 
a right to select indemnity lands or whether it had a vested 
right in specific tracts of land under this Court’s decision 
on the first appeal depends upon a determination or 
whether there was such a deficiency in the indemnity lands 
that a selection was unnecessary to identify the specific 
tracts. There is.a difference between a “deficiency” which 
makes selection unnecessary for identification and which 
results, under this Court’s earlier decision, in imposing ^ 
ministerial duty on the Secretary to issue patents to th^ 
specified lands and a “deficiency” which results in invalij 
dating a withdrawal (cf. Br. 14). Thus, in cases wheri 
it has been said that a selection was unnecessary to identify 
the lands to which the railroad was entitled, it was because) 
all of the lands within indemnity limits were appropriate^ 
to the grant because there was a complete lack of sufficient) 
lands to satisfy the indemnity claims. In St. Paul & Pacific 
v. Northern Pacific , 139 U. S. 1, 19 (1891), “all the lands) 
within the indemnity limits only made up in part for these) 


3 Italics supplied. 

4 Italics supplied. 
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deficiences [in place lands].” And in United States v. 
Colton Marble & Lime Co., 146 U. S. 615, 616 (1892), it 
was said that, “The ordinary rule with respect to lands 
within indemnity limits is, that no title passes until selec¬ 
tion. Where, as here, the deficiency within the granted 
limits is so great that all the indemnity lands will not make 
good the loss, it has been held, in a contest between rail¬ 
road companies, that no formal selection was necessary to 
give them to the one having the older grant, as against the 
other company.” 

The distinction between such cases and those where it is 
“essential that there be a selection and identification of the 
particular lands sought to be taken” is made in United 
States v. Northern Pac. Ry. Co., 256 U. S. 51, 65 (1921). 
A deficiency in surveyed vaccmt lands merely results in in¬ 
validating a withdrawal. In the latter situation, the rail¬ 
road’s “right to select” withdrawn lands is not affected. 
United States v. Northern Pac. Ry. Co., 256 U. S. 51 (1921); 
United States v. Northern Pacific Ry. Co., 311 U. S. 317, 
345 (1940). As the Supreme Court said in the latter case, 
“The holding [in the Forest Reserve case —United States 
v. Northern Pac. Ry. Co., 256 U. S. 51] was that the with¬ 
drawals were void and the company’s rights remained as 
if the withdrawals had never been made. If and when 
any of the withdrawal lands were surveyed the company 
w r as entitled to select them, as it did in the Forest Reserve 
case. ’ ’ 5 The question in the present case is not, as appellees 
assert (Br. 14) wdiether the United States has the right 
“to withdraw indemnity lands prior to their selection by 
the grantee—and thus defeat the exercise of the right of 
selection.” Appellants concede that until the filing of the 
release under the Transportation Act of 1940, Santa Fe 
Pacific had the right to select any surveyed lands within 
the indemnity limits whether or not they had been with¬ 
drawn. But as w T e have stated in our opening brief (pp. 
13-14,17-22) and as w T e have reiterated here, the question in 
this case is wdiether, absent a selection, Santa Fe Pacific had 


R Italics supplied. 
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any title or interest in specific tracts of land which it coiild 
convey and which would be excepted from the release filid. 

Both appellees and the district court seem to recognize 
a weakness in the position that a selection was unnecessary 
in the present case and, therefore, seek to excuse the rail¬ 
road for having failed to make a selection prior to filing 
the release in 1940. The district court said (Jt. App. 210) 
that the Government had withdrawn the lands involved, 
claiming a right to do so and that it was not until 1921 
(the date of the Forest Reserve case —United States v. 
Northern Pac. Ry. Co., 256 U. S. 51) that the Supreijne 
Court ruled that the Government’s position was erroneous. 
Consequently, said the district court, “the United Staijes 
may not charge the railroad with the gift of prophepy 
and assert that the railroad company should have ignored 
the action of the government and should have insisted qn 
selecting these lands prior to 1921.” Assuming for pqr- 
poses of argument that the trial court is correct in ijts 
view that appellees’ failure to select withdrawn lands pripr 
to 1921 can be thus excused, there is obviously no suqh 
basis for excusing their failure to select after 1921. 

Although appellees rely upon the foregoing statement 
by the district court (Br. 18) they are evidently awmre ^>f 
the limited protection it affords them. In an effort to 
fill the gap of 19 years between the 1921 decision of the 
Supreme Court and the date of the release, they appejir 
to argue (Br. 16, 22) that that decision did not establish 
that they then had a right to select withdrawn lands, bjnt; 
that such right w r as not established until 1940 in United 
States v. Northern Pacific Ry. Co., 311 U. S. 317 (1940). 
The question of what the earlier case decided is not op<jm 
here because the Supreme Court itself, in the second North¬ 
ern Pacific case has determined the effect of its earlijer 
decision. This Court will, of course, accept the Supreme 
Court’s determination, and argument here on the ques¬ 
tion is misdirected. 

Equally unavailing to establish a legal excuse for failujre 
to select after 1921 is appellees’ argument (Br. 15) bas^d 
upon the fact that the Land Department after 1921 cojn- 
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tinned to regard unsnrveyed indemnity lands as a factor in 
determining whether a deficiency existed which would per¬ 
mit the selection of withdrawn lands. As appellees point 
out, the record does show (Jt. App. 176-187) that such 
was the position taken by the Department in connection 
with another matter before it. The record also shows (Jt. 
App. 183, 185) that appellees at the same time (1932) 
understood the first Northern Pacific decision to mean just 
what the Supreme Court in 1940 said it meant—that is, that 
unsurveyed lands could not be considered. Thus, there 
was simply a disagreement between the Department and 
appellees as to what the law was. Certainly it does not 
follow therefrom as appellees assert (Br. 15) that “Thus 
it was not until 1940 that the present appellees were in a 
position successfully to claim the lands here involved on 
the ground of the invalidity of the 1898 withdrawal.” This 
assertion is based on the erroneous assumption that the 
administrative view of the law constituted the law and 
was binding on appellees. But their whole case before this 
Court is predicated on the proposition that administrative 
determinations in cases such as this can be tested in the 
courts—a matter as to which appellants agree (although 
we do not agree upon the scope of judicial review, see infra, 
pp. 22-25). If they can test the administrative determina¬ 
tion now they could have tested it at any time after 1921 
(or in fact, even earlier). 6 Consequently, it is not true 
that appellees’ hands were tied by the erroneous concep¬ 
tion of the law by the Department. It did not tie their 
bands in the instant disagreement with the administrative 
determination, as the institution of this suit shows. Their 
remedy in the face of the administrative position after 
1921 was to file a selection and, if it was turned down, to 
litigate the matter. Appellees’ predicament thus results 
not from the erroneous administrative view after 1921, or 


6 Some 50,000 acres out of the 98,000 acres sought here were 
surveyed in 1896, two years prior to the withdrawal in 1898 (Jt. App. 
204)/ Consequently, the right to select withdrawal lands could 
have been tested at any time in the 42 years between their with¬ 
drawal and the filing of the release. 
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from what appellees describe (Br. 18) as the wrongs! of 
the Secretary’s predecessors. It results solely from tljieir 
failure to pursue their remedy prior to 1940. 

Actually, appellees’ excuses for not having filed selec¬ 
tions long since have no bearing on the present is^ue. 
Whatever the reason for not filing a selection it cannot 
operate to identify one tract as against another noil to 
create an exception from the release which Congress did 
not provide for in the Transportation Act. The fact 


mains that, not having been so identified, the lands how 


claimed could not be lands for which the Secretary of 
terior was under a ministerial duty to issue patents. 


re- 


In- 


C. Where a selection is necessary to identify the tracts 
to which the railroad’s rights attach, the railroad can have 
no interest in specific land prior to selection. —Since,! as 
we contend, the judgment below is not in accord with tlliis 
Court’s decision on the former appeal because the facts 
do not show a deficiency which could result in the identifi¬ 
cation of the lands here involved without a selection, we 
stated in our opening brief that there seemed to be no 
occasion to reargue the contention made by the Secretary 
of the Interior on the first appeal that regardless of the 
existence of a deficiency (even a deficiency which woiild 
make selection unnecessary to identify the specific lailids 
to which the railroad’s rights attached) the railroad, in {he 
absence of a selection, had no title or estate in specific lalnd 
which it could have sold to Aztec and which could have 
been confirmed by the issuance of a patent. If it were 
necessary we would ask this Court to reconsider the ruling 
made on the first appeal. However, since we believe tlliat 
on the basis of that ruling judgment should be entered in 
favor of the Secretary of the Interior and the subordinal.es 
sued in this action, we do not feel it necessary or even ap¬ 
propriate to ask this Court to imagine a hypothetical state 
of facts in which specific indemnity lands would be identi¬ 
fied without a selection for the purpose of reconsidering 
the arguments rejected on the first appeal and deciding 
whether under those circumstances a railroad would have 
any title or estate in indemnity lands without a selection 
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so that an alleged sale thereof would be within the category 
of claims excepted from the operation of the release. We, 
therefore, proceed for purposes of the present discussion 
on the assumption that if there were such a deficiency in 
the indemnity lands that the specific lands to which the 
railroad was entitled were identified without a selection, 
Santa Fe Pacific’s right to specific lands would have at¬ 
tached and the Secretary of the Interior would have been 
under a duty to issue patents to specific lands so that the 
saving clause of the Transportation Act providing for 
“the issuance of patents confirming the title” to lands sold 
to innocent purchasers for value would have exempted 
them from the release. 

Insofar as appellees’ arguments may tend to support this 
Court’s ruling on the former appeal they require no answer. 
However, to support the judgment below, appellees must 
show that despite the fact that a selection is necessary in 
the present case to identify the lands to which the railroad’s 
rights attached, the railroad had an interest in specific 
land without a selection which it could convey and which 
could bring the alleged sale to Aztec within the protection 
of the saving clause of the Transportation Act of 1940. In 
an attempt to make such showing appellees, in addition to 
arguing that the judgment below is in accord with this 
Court’s earlier decision, state that they will “demonstrate 
anew the correctness of the result there reached” (Br. 
11-12). Accordingly—despite this Court’s holding on the 
former appeal that it is only where a selection is unneces¬ 
sary to identify the lands that the railroad would have a 
right in specific indemnity land without a selection—appel¬ 
lees apparently attempt to establish that the railroad land 
grant acts created an interest in specific lands regardless of 
the necessity for selection to identify them. Such is not the 
law. 

The nature of the rights obtained by the railroads under 
the land grants has been frequently construed by the courts 
and certain rules and principles laid down. The courts 
have held that the enactment of a railroad land grant stat¬ 
ute constitutes an oiler to the railroad company to convey 
the land described therein in return for the construction of 
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the railroad. The offer ripens into a contract when| the 
grantee indicates its acceptance by filing with the Secretary 
of the Interior a map of definite location showing the rbute 
of the road. When the grantee has constructed the 
railroad in accordance with the plan approved by the Sec¬ 
retary of the Interior, it has completed its performance 
of the contract and is entitled to performance by the (Gov¬ 
ernment. Burke v. Southern Pacific R. R. Co., 234 tlj. S. 
669, 679-680 (1914); United States v. Northern Pac. j Ry. 
'Co., 256 U. S. 51, 63-64 (1921). While the ultimate Obli¬ 
gation of the Government with reference to both place jmd 
indemnity lands is on the same plane {Payne v. Central 
Pac. Ry. Co., 2 55 U. S. 228, 236 (1921)) there are funjda- 
mental differences arising out of the very nature of |the 
grant of place lands and of that of indemnity lands. 'J'he 
grants of place lands are grants of all nonmineral lapds 
within the place limits which have not been otherwise cjlis- 
posed of at the date of definite location of the railroad. 
Although they are not capable of identification until |hc 
railroad is located and although a survey of the lands! is 
also necessary to give precision to the grants, they are 
grants in praesenti and title relates back to the date j of 
the granting act. Wisconsin Railroad Co. v. Price Counfy, 
133 U. S. 496, 509 (1890); Deseret Salt Co. v. Tarpey, lj42 
U. S. 241, 252 (1891); Northern Lumber Co. v. O'Brien, 
204 IT. S. 190, 195-197 (1907). 

The indemnity grants differ in that they are not a pres¬ 
ent grant to all lands in a specific area which can be idejn- 
tified by an event such as the filing of the map of definite 
location. Thev are grants of a right to select lands witblin 
a specified area. There is no right to select unless tliejre 
are losses in the place lands for which the railroad is en¬ 
titled to indemnity. Nor can there be any identification 
of the lands to be acquired by the railroad in satisfaction 
of its indemnity claims until they are selected. When the 
Secretary of the Interior has determined that the selected 
land is available to the grantee under the grant, title vests 
in the grantee as of the date of selection. Ryan v. Rail¬ 
road Co., 99 U. S. 382,386 (1878); Oregon <fcc R. R. v. United 
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States 189 U. S. 103,112 (1903); United States v. Anderson, 
194 U. S. 394, 399 (1904); Weyerhaeuser v. Hoyt, 219 U. S. 
380, 387-393 (1911); United States v. Southern Pac. R. Co., 
223 U. S. 565, 570 (1912); Payne v. Central Pac. Ry Co., 255 
U. S. 228, 235-237 (1921). 

Thus, insofar as the railroad has a right to be indemni¬ 
fied for losses in place lands, it has, as appellees assert, 
a “vested right.” However, this is not a right in specific 
lands; it is only a right of selection. And, if by the state¬ 
ment (Br. 13) that the “right of indemnity was a vested 
right # • * regardless of whether the right of indem¬ 

nity was considered as a right of selection merely or as 
a right in the indemnity lands prior to selection,” appel¬ 
lees mean that the Supreme Court has held in the cases 
cited that a railroad has a right in specific land prior to 
selection, they are in error. An examination of the three 
cases cited by appellees in support of their position shows 
that they not only do not reject, but in fact reaffirm the 
earlier cases (which appellees seek to discredit) with re¬ 
gard to the nature of the railroad’s right to indemnity 
lands prior to selection. Thus, in one of the “earlier” 
cases which appellees cite, Ryan v. Railroad Co., 99 U. S. 382 
(1878), the Court said (p. 386): 

Under this statute, when the road was located and the 
maps were made, the right of the company to * * # 
[the place lands] * * * became ipso facto fixed 
and absolute. With respect to the “lieu lands,” as 
they are called, the right was only a float, and attached 
to no specific tracts until the selection was actually 
made in the manner prescribed. 

The theory of this case was not, as appellees seem to as¬ 
sert (Br. 13), rejected in any of the three cases cited. In 
fact the Supreme Court specifically reaffirmed the Ryan 
case in one of the cases relied upon as rejecting it. Thus, 
in United States v. Southern Pac. R. Co., 223 U. S. 565 
(1912), the Court said (p. 570): 

An indemnity grant, like the residuary clause in a 
will, contemplates the uncertain and looks to the fu¬ 
ture. What a railroad is to be indemnified for may 




be fixed as of the moment of the grant, but what it 
may elect when its right to indemnity is determlined 
depends on the state of the lands selected at the mo¬ 
ment of choice. Of course the railroad is limiteld in 
choosing by the terms of the indemnity grant, j but 
the so-called grant is rather to be described as a po|wer. 
Ordinarily no color of title is gained until the power 
is exercised. * * * It seems to us, in short, that 

Ryan v. Railroad Company, supra, should be takeh to 
establish a general principle and should not be Indited 
to its special facts. i 

j 

In neither the Rya/n nor the Southern Pacific case could] the 
railroad have established a right to the lands involved if 
the railroad land grant acts had given any present rights 
in indemnity lands, because at the time of the granting 
acts there involved, the indemnity lands were subject to 
certain adverse claims which took them out of the categjory 
of “public lands” so that no right in the lands could have 
passed at that time. It was only because no such ri^ht. 
attached until selection that the railroads were successful 
in establishing their claims. 

Neither of the other cases cited (Br. 13) supports ithe 
theory that the railroad has any right in specific tracts of 
land prior to selection, where a selection is necessary] to 
identify the lands to which the railroad’s right attacljes. 
Payne v. Central Pac. Ry. Co., 255 U. S. 228 (1921), hot 
only relies upon two of the so-called “earlier cases” (ii e. 
St. Paul Railroad v. Winona- Railroad, 112 IT. S. 720, 731- 
733 (1885), and Southern Pacific Railroad Co. v. Bell, f83 
U. S. 675, 687 (1902), but the holding was (see p. 237) that 
the railroad could not be deprived of “rights which becajne 
vested by its selection of those lands.” 

The “vested right” to which appellees i*cfer is not a 
vested right in particular lands, but the railroad’s contract 
right to be indemnified for its place losses. In United- 
States v. Northern Pac. Ry. Co., 256 U. S. 51 (1921), alpo 
relied upon by appellees (Br. 13), the court pointed out 
the contractual nature of the land-grant statutes, saying 
(p. 64): * | 
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Thus, the proposal was converted into a contract, as 
to which the company by performing its part became 
entitled to performance by the Government. * • * 

The provision relating to indemnity lands was as much 
a part of the grant and contract as the one relating to 
land in place • • • and it is apparent from the 

granting act and resolution that ‘it was the purpose 
of Congress in- making the grant to confer a substan¬ 
tial right to land within the indemnity limits in lieu 
of lands lost within the place limits.’ * * * Such 

rights are within the protection of the due process 
clause of the Constitution. 

But this is not to say that rights in specific tracts of land 
were granted where selection was necessary to identify 
them. It means only, as is made abundantly clear by the 
decision of the Supreme Court in United States v. North¬ 
ern Pacific Ry. Co., 311 U. S. 317 (1940) (see opening brief, 
p. 21), that the railroad’s “right to select” lands within 
the indemnity limits could not be impaired by the govern¬ 
ment’s withdrawal of such lands when there were not suf¬ 
ficient surveyed indemnity lands remaining to satisfy the 
railroad’s place losses. Thus, despite attempted with¬ 
drawals under those circumstances, the indemnity lands 
remain available “to satisfy its rights of selection. • * * 
If and when any of the withdrawn lands were surveyed the 
company was entitled to select them, as it did in the Forest 
Reserve Case.” 311 U. S. at p. 345. 

Nor does the decision of the Secretary of the Interior 
in Santa Fe Pacific Railroad Company, 56 I. D. 376 (1938), 
support appellees’ contentions (Br. 15). It holds only that 
the railroad’s right of selection was not affected either by 
the creation of a grazing district or by an executive with¬ 
drawal of lands where there were not sufficient lands re¬ 
maining in the indemnity limits. As the Secretary stated 
(p. 379): 

My conclusion, therefore, is that * * * its rights 
are not affected by such withdrawal and * * * that 
the establishment of the grazing district including such 
lands does not in any manner affect the right of selec¬ 
tion by the company of such lands. [Italics sup¬ 
plied.] 
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It is thus clear- that under the facts of this case tli^re 
was no right in any particular portion of the indemnity 
lands prior to selection, and the authorities relied upon jby 
appellees do not establish the contrary. 

Appellees have no case holding that where there ^re 
more potential indemnity lands than necessary to satisfy 
the claims, a property right to specific lands vests without 
selection. The absence of such authority is understand¬ 
able because, as this case illustrates and we have shown, 
it was impossible for any one to know which of the indem¬ 
nity lands appellees would elect to claim. Hence appellees’ 
later suggestion (Br. 24) that our contention on this point 
has been “exploded” is insupportable. 7 

Finally, appellees assert (Br. 24) that “the fact that the 
right sold and transferred is a right to locate unidentified 
lands is not necessarily an impediment to the sale.” This 
argument again ignores the fact that we are here concerned 
with the meaning of the Transportation Act of 1940. Tliat 
act provided that nothing therein should prevent “the issu¬ 
ance of patents confirming the title to such lands as the 
Secretary of the Interior shall find to have been hereto¬ 
fore sold by any such carrier to an innocent purchaser for 
value.” As this Court held on the first appeal, if a selec¬ 
tion was necessary to vest in the railroad an interest jin 
specific land, the alleged sale to Aztec did not come witljin 
the provisions of the saving clause and the Secretary’s 
motion for summary judgment should have been granted. 
Krug v. Santa Fe Paa. R. Co ., 81 App. D. C. 288, 158 |F. 
2d 317, 320 (1946). 


7 In this connection appellees emphasize (Br. 24, see also Br. lj3- 
14) the words “approval of the Secretary,” presumably for tjhe 
purpose of showing that what they choose to call the “earlier casqs” 
have been overruled. We do not believe that there is any incon¬ 
sistency in the cases relating to the necessity and effect of approval 
of selections by the Secretary. However, an extended discussipn 
of this matter seems inappropriate here since there had been ho 
selection of these lands, hence appellees’ position would not oe 
improved even if we assume that rights in particular lands selected 
could vest prior to Secretarial approval. 
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II 

Aztec Is Not an Innocent Purchaser for Value Within the 
Meaning of the Transportation Act 

A. The fact that Aztec's claims under the original con¬ 
tract with A. & P. were merged in an arbitration award, 
that there was no valuable consideration for its quitclaim 
deed from Santa Fe Pacific and that Santa Fe Pacific was 
under no obligation to select the land for Aztec prevents 
Aztec from being an innocent purchaser for value within 
the meaning of the Transportation Act. 

While charging that appellants’ argument (Br. 23-25) 
that Aztec’s contract rights were merged in the arbitration 
award “misreads the terms of the award” (Br. 30), appel¬ 
lees do not, in fact, challenge our authorities which clearly 
establish that the contract was so merged. Appellees’ re¬ 
sponse to our contention on this point is founded entirely 
on their bare assertion that there was no merger and, at 
least by failure to deny, they recognize that our conclu¬ 
sion necessarily follows if the contract of 1886 was merged 
in the arbitration award. We submit that for the reasons 
and upon the authorities stated in our opening brief at 
pages 23-25, it is perfectly clear that the contract was 
merged in the arbitration award and that, since appellees 
have suggested neither reason nor authority why this is 
not so, their entire argument falls. 

Appellees argue that the lien purported to have been 
created by the arbitration award survived the foreclosure 
and the transfer to Santa Fe Pacific of A. & P.’s rights 
under the land grant, and its release constituted consider¬ 
ation for the quitclaim deed. But that could not be so. 
In the first place, the award could have created no lien 
on lands to which the railroad had no title and in which it 
could have no property interest prior to selection. In fact, 
the lands were not even surveyed at that time. As the 
Supreme Court stated in United States v. Northern Pacific 
Ry. Co., 311 U. S. 317, 344 (1940): “Obviously, until sur¬ 
veyed, no odd-numbered sections could exist. Unsurveyed 
lands are not public lands.” The most that the lien pro- 
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vision could have accomplished would have been to create} a 
right to proceed against the land to the extent of the amount 
of the award ($213,524.87 with interest) if and when tjie 
railroad acquired the lands. 

But even if we assume (although we do not concede) thjat 
such a lien could be created or that if and when the railroad 
acquired the land it could be enforced against it, Aztec still 
would have had no right to a conveyance of the land und^r 
its contract of purchase, but only a right to enforce tile 
lien created by the arbitration award—two entirely different 
rights. But, as we have pointed out in our opening brief 
(p. 25), Aztec’s claim to the $213,000 under the arbitration 
award was wiped out by the mortgage foreclosure and by 
the Act of 1897 incorporating Santa Fe Pacific. This als|o 
appellees do not deny. For the same reason the lien t^> 
secure the payment of that award was wiped out. Appelleejs 
rely (Br. 32) upon the provisions of the Act of March 3,1S97[, 
29 Stat. 622, 623, preserving vested rights of “purchasers’!’ 
of lands theretofore granted to A. & P. and providing fob 
the completion of “any uncompleted contracts for the purl- 
chase of land” by payment of any unpaid balance of purj- 
chase money and conveyance of the lands. This represents^ 
simply another instance of appellees’ erroneous assertioij 
that Aztec’s original contract was not merged in the arbitral 
tion award (see Br. 32). 8 Since its claim was merged in thej 
award, Aztec was not in 1897 in the position of a purchaser] 
of lands theretofore granted to A. & P. nor did it have anj 
uncompleted contract for the purchase of land. 

- ! 

8 In connection with Santa Fe Pacific’s present position that the' 

contract survived the foreclosure by operation of law, it is interesting ! 
to note that when another alleged purchaser of unsurveyed indem-! 
nity lands from A. & P. (one Perrin) petitioned the Secretary of ! 
the Interior to compel Santa Fe Pacific to select certain lands to i 
fulfill the contract or deed and to suspend action on pending selec¬ 
tions filed by Santa Fe Pacific which tended to reduce the pos¬ 
sibility of satisfying his claims, counsel for Santa Fe Pacific ! 
contended, among other things, that the contract or deed imposed 
no liability upon A. & P. to select the lands on behalf of Perrin | 
and that even if such a liability did exist on the part of A. & P., j 
such liability was not assumed nor did it pass by operation of law ! 
to Santa Fe Pacific. Perrin v. Santa Fe Pacific R. Co., 43 L.D. 467, 
468 (1914). 
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While there seems to have been no doubt in the minds of 
counsel for Aztec in 1897 that it had no claim against Santa 
Fe Pacific, it is contended (Br. 32-33) that at the time of 
execution of the quitclaim deed some eight years later the 
alleged lien constituted a disputed claim, the release of 
which furnished consideration for the quitclaim. As shown 
in our opening brief (pp. 23-27) and in this reply brief, 
supra , Aztec had no legal claim against Santa Fe Pacific. 
Consequently, appellees’ argument amounts to this—that 
regardless of the non-existence of such liability and, there¬ 
fore, of any real claim, a purported release of an insupport¬ 
able claim constitutes consideration. That argument might 
be appropriate if we were here dealing only with the rights 
of Aztec as against Santa Fe Pacific. But the question here 
is, does such an alleged consideration, erected solely from an 
assertion that there was a dispute, constitute consideration 
within the purpose of Congress in excepting from Santa Fe 
Pacific’s release, prior sales to purchasers “for value.” 
One having a demonstrably non-existent claim against an¬ 
other surrenders nothing of value when he agrees to release 
such a supposed claim and, therefore, cannot qualify as a 
purchaser for value within the intent of the statute. More¬ 
over, it is significant that in return for the release of the 
allegedly disputed claim, Aztec received only a quitclaim 
deed which specifically provided as follows (Jt. App. 57): 

* * # this deed shall not be construed as an assumption 
by said grantor of the aforesaid contract of sale be¬ 
tween said Atlantic and Pacific Railroad Company and 
said Aztec Land and Cattle Company, Limited, dated 
February 3rd, 1886, or of any obligations therein con¬ 
tained . [Italics supplied] 

Thus, Santa Fe Pacific was under no obligation to select the 
lands here involved for Aztec and could have satisfied all of 
its indemnity claims against the United States without ever 
having selected these lands. 

The question here presented is whether Aztec is an inno¬ 
cent purchaser for value within the meaning of the Trans¬ 
portation Act. As we have shown Aztec knew full well when 
it entered into the contract to purchase lands from A. & P. 
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that the latter had no title to the lands and might ne^er 
acquire title. The contract, therefore, specifically provided 
that Aztec might require A. & P. to select the lands sold dnd 
obtain patents therefor. It also made specific provision for 
the contingency that A. & P. might be unable to obtain 
patents and convey the lands to Aztec within a reasonable 
time. In such case, Aztec was to obtain a refund on the pur¬ 
chase price. Next we have shown that Aztec’s claims under 
the contract were merged in the arbitration award. As to 
the lien alleged to have been created by the arbitratipn 
award, we have shown first, that no such lien could ha^e 
been created on lands not owned by the railroad and whi(:h 
were not even surveyed at the time; and second, even jif 
such a lien could have been created it (as Aztec itself at one 
time conceded) did not survive the mortgage foreclosure 
and organization of the new company. It was at most a 
lien to secure payment of the arbitration award and not a 
right arising out of an uncompleted purchase of property. 
And finally, the quitclaim deed from Santa Fe Pacific fo 
Aztec not only was without valuable consideration bilt 
imposed no obligation on Santa Fe Pacific. We shall n<|t 
undertake to state a general definition of “innocent pur¬ 
chaser for value” (cf. Appellees’ brief pp. 25-27). As thpf 
trial court recognized, that term must be construed in th^ 
light of the situation to which the Transportation Act wa^ 
directed (R. 208). When Congress provided for the issu¬ 
ance of patents to those whom the Secretary of the Interiojr 
found were innocent purchasers for value from the railroadj, 
it seems clear that it intended to permit the railroads t(j> 
honor their commitments to third persons who had paid 
value for such obligations. It certainly did not intend tcf 
impose an obligation upon the Government to convey land^ 
to one to whom the railroad had assumed no obligation and 
whose original claim to a conveyance of land had terminate^ 
more than 40 years earlier. 
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B. The fact that Aztec was subject to the control of the 
interests dominating A. & P. and its successor, Santa Fe 
Pacific, prevents it from being an innocent purchaser for 
value within the meaning of the Transportation Act . 

Appellees, as did the trial court, reject the findings of 
the Secretary in this regard on the theory that Atchison 
alone did not control A. & P. and Aztec, and rely upon the 
fact that another principal stockholder, Seligman, had an 
equal interest in Aztec (Br. 33-37). They ignore, as did 
the trial court, the power of control over Aztec held by 
Atchison and Seligman together, both of whom had large 
financial interests in A. & P. and whose actions in relation 
to Aztec were strikingly coincidental. For the reasons 
stated in our opening brief (pp. 27-29; see also pp. 8-10) 
the argument is not well taken. 

Appellees also apparently contend (Br. 37) that the fact 
that a sale was made by the railroad to a corporation sub¬ 
ject to control by the same interests which dominated the 
railroad could prevent the purchasing corporation from 
being an innocent purchaser within the meaning of the 
Transportation Act only if such a sale occurred after the 
passage of the act. However, the language of the act per¬ 
mitting “the issuance of patents confirming title to such 
lands as the Secretary of the Interior shall find to have 
been heretofore sold * * # to an innocent purchaser for 
value” clearly precludes any consideration of sales subse¬ 
quent to the passage of the act and leaves to the determina¬ 
tion of the Secretary wdiether a sale made prior thereto 
was one to an innocent purchaser for value. Passage of 
time does not make Aztec an innocent purchaser for value 
within the meaning of the act if it could not come within 
that category under the circumstances existing at the time 
of the sale. 

Ill 

The Administrative Conclusion Involved the Exercise of Dis¬ 
cretion, Was Not Plainly Wrong and Hence Is Impregnable 
to Mandamus 

Appellees seem to assume that appellants contend that 
the determinations of the Secretary of the Interior are 





in nowise subject to judicial review—that they are im¬ 
mune from such review—and their arguments are directed 
primarily to refuting that proposition. At the outset we 
wish to emphasize, first, that, as we believe we have sho\jyn, 
the conclusions of the Secretary of the Interior in {he 
present case are clearly correct and, second, that as! is 
abundantly clear from the argument made in the opening 
brief, it is not contended that they are not subject to 
judicial review. It is there urged only that such decisions, 
where they involve an exercise of discretion and insoitar 
as they are not unreasonable or plainly wrong, will not be 
reversed or set aside by injunction or relief in the natiire 
of mandamus (see opening brief, pp. 29-30). The ques¬ 
tion, therefore, is one of the scope of the review, ks 
pointed out in the opening brief (p. 33), the trial coiirt 
has treated the case as though the matter were before it 
upon appeal from the Secretary and the effect of its 
decision is to compel the Secretary to exercise his judg¬ 
ment and discretion in a particular way. 

A. Appellees argue first (Br. 39-40) that it has long bebn 
settled that determinations of the Secretary of the In¬ 
terior in public land matters which turn upon a construc¬ 
tion of law do not conclude the courts. As already stated, 
appellants do not contend that such determinations may 
not be reviewed. 

Moreover, the rule that mandamus will lie against exeteu- 
tive or administrative officers only when their duty in a 
particular situation is so plainly prescribed as to be frbe 
from doubt and equivalent to a positive command applies 
with equal force to the construction of statutes by tjie 
officers administering those statutes, as it does to castes 
involving determinations by them of questions of fa<fct. 
Work v. Rives, 267 U. S. 175, 177-178 (1925); Hall v. 
Payne, 254 U. S. 343, 347-348 (1920); Ness v. Fisher, 223 
U. S. 683, 691-694 (1912); Riverside Oil Co. v. Hitchcock, 
190 U. S. 316, 323-326 (1903); Decatur v. Paulding, 14 Pet. 
497, 515 (1840). Appellees do not distinguish the fore¬ 
going cases. The only case cited in appellants’ openiij 
brief which they do attempt to distinguish is Wilbur jv. 


<Y 
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United States, 281 U. S. 206 (1930)—and this on the in¬ 
substantial ground that it related to complicated ques¬ 
tions of Indian law. They ignore the other cases where the 
principle relied upon by appellants has been applied to 
the administration of the public land laws. See e.g., United 
States v. Wilbur, 283 U. S. 414, 419-420 (1931); Hall v. 
Payne, supra; Ness v. Fisher, supra; Riverside Oil Co. v. 
Hitchcock, supra. And they overlook the fact that in Red 
Canyon Sheep Co. v. Iekes, 69 App. D.C. 27, 41, 98 F. 2d 
308, 322 (1938), (which is relied upon by appellees for a 
contrary result), this Court recognized the applicability 
of the principle in cases such as the present. This Court 
said (69 App. D.C. at p. ): 

The rule is, of course, too w*ell settled to require dis¬ 
cussion that mandamus will not issue to interfere with 
the discretion of an administrative officer in constru¬ 
ing a statute even though the court would construe the 
statute otherwise, provided the officer’s construction 
is reasonably possible. 

An injunction against certain action by the Secretary of 
the Interior was issued in that case only because the statute 
involved was plain and unambiguous in meaning and no 
question of interference with an administrative officer’s 
discretion was involved. 

We do not understand that appellees contend that the 
Transportation Act of 1940 does not require exercise of 
judgment and discretion by the Secretary. In any event, 
it is clear that the Act does impose upon the Secretary the 
discretion of determining what lands come within the 
purview of the saving clause. It does not direct the Secre¬ 
tary to issue patents, but provides only that nothing in 
the Act requiring the railroad to relinquish all its claims 
under the land grants shall prevent the issuance of patents 
to lands which the Secretary shall find to have been pre¬ 
viously sold to innocent purchasers for value. As the 
Supreme Court stated in another case involving claims 
contended by the same railroad not to have been relin¬ 
quished by the release filed pursuant to that Act ( Krug 
v. Santa Fe P. R. Co., 329 U. S. 591, 598 (1947)), Congress 
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intended to write finis to all these claims for all railroad^ 
which accepted the Act by executing releases. In making 
an exception as to lands sold by the railroad to other^, 
Congress committed to the Secretary the determinatioi|i 
whether particular lands came within the excepted clas^. 
The duty prescribed was not free from doubt and equivalenjt 
to a positive command, but one which involved judgment 
and discretion. Accordingly, they may not be overturned 
unless they are unreasonable or plainly wrong. 

B. Appellees argue, second (Br. 40-42) that the Adi 
ministrative Procedure Act of June 11, 1946, sec. 10, 60 
Stat. 243, 5 U.S.C. sec. 1009, makes it clear that the 
Secretary’s determinations are subject to judicial review! 
citing Snyder v. Buck, 75 F. Supp. 902 (D.D.C. 1948). Sincei 
as we have already stated, appellants do not contend thai 
the Secretary’s determinations are immune from review^ 
it is unnecessary to discuss the question whether the Ad+ 
ministrative Procedure Act makes them so. Clearly, there! 
is nothing in that Act which permits the court to substitutej 
its judgment for that of the Secretary and appellees d<j 
not contend that it does. Consequently, as before, the 
Secretary’s determinations may not be reversed by mean^ 
of injunction or mandamus merely because independently 
the court might have reached another conclusion. Theyj 
can be overturned only where the administrative action is 
unreasonable or plainly wrong. 

C. Appellees contend that the Secretary’s findings made! 
subsequent to the institution of this suit and which were! 
ex parte are entitled to no weight whatsoever as an exercise 
of the Secretary’s judicial functions, relying upon Wilburl 
v. Lyders, 61 App. D.C. 202, 59 F. 2d 877 (1932). That 
case simply held that the Secretary might be restrained 
from canceling a scrip selection until the plaintiff should 
be accorded a hearing by the Department. Here, the de¬ 
partmental decision was based primarily upon informa¬ 
tion submitted by appellees themselves (Jt. App. 193) and 
they were granted time within which to apply for recon¬ 
sideration by the Department (Jt. App. 203). This time 
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limit was later extended but appellees did not seek recon¬ 
sideration (see Jt. App. 20-21). But even disregarding 
these facts, if it should be thought that appellees have been 
deprived of an opportunity to be heard, the result would 
simply be to continue further proceedings until such a 
hearing should be had as was done in the Lyders case. It 
cannot operate, as appellees contend, to dispense with the 
necessity of administrative findings and transfer the ad¬ 
ministrative function to the courts. 


CONCLUSION 

For the foregoing reasons and for the reasons set forth 
in appellants’ opening brief, the judgment below should 
be reversed. 


Respectfully submitted, 
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indicate that Aztec’s claim to the lands survived as a lien. J 
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The parties hereto have stipulated that a copy of this 
award is not now available, hut that the synopsis thereof 
appearing in Aztec’s annual report to stockholders for 1894 
may he accepted by the court in lieu of the decision itself 
(Jt. App. 35). That synopsis is as follows (Jt. App. 132): 

Reference has been made in former reports to the mat¬ 
ter of our landed interests, and >to the fact that the 
Atlantic & Pacific Railroad Company had obtained Pat¬ 
ents for only a portion of the lands out of the one mil¬ 
lion acres for which our Company paid the Railroad 
Company. Our contract with the Railroad Company 
required that it should return, with interest, the pur¬ 
chase price paid to it by us for all lands to which Pat¬ 
ents were not obtained from the U. S. Government 
within two years from date of the contract. 

On July 24th, 1894, your Directors appointed a Com¬ 
mittee to negotiate with the railroad officials for the 
adjustment and settlement of our claim for the refund 
of the money paid for lands to which no satisfactory 
title could be given. 

On August 14th, 1894, an agreement for arbitration of 
the matter was entered into, and Edward Lauterbach, 
Esq., of New York City, was agreed upon as Arbitrator. 

On September 26th, 1894, the Arbitrator rendered a 
decision that the Atlantic & Pacific Railroad Company 
is indebted to the Aztec Company in the sum of $213,- 
524.87 with interest thereon at the rate of six per cent 
per annum from January 1st, 1885, and that until pay¬ 
ment by the Atlantic & Pacific Railroad Company of 
this sum, the Aztec Company is entitled to retain a 
lien upon the unsurveyed lands (some 427,049 74/100 
acres) for which no Patent has been obtained, but for 
wffiioh the Railroad Company was paid the purchase 
price by the Aztec Company on December 31st, 1884. 

Appellees draw the attention of this Court to the terms 
of the last paragraph quoted. 

2. The sole basis for appellants’ defense in this proceed¬ 
ing are the findings of the Secretary of the Interior, made 
subsequent to the first appeal herein, that there had been no 
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I 


deficiency in the grant since December 31, 1924, and thajt 
Aztec was not an innocent purchaser for value (Br. 5-6,11 j. 
But appellants’ brief does not indicate, what is the faci, 
that those findings were not made in the ordinary course ojf 
Land Department proceedings. 

The present record plainly shows without contradiction 
that those two questions were not considered by the Secre¬ 
tary of the Interior until he had been requested by th|e 
Attorney General to make ‘‘administrative findings” sb 
that the latter official might prepare an answer to be filei 
herein (Jt. App. 37, par. 40; Jt. App. 189). The “opinion’l’ 
of the Secretary states that the “interested parties, Santa 
Fe Pacific and Aztec”, were granted 15 days, later ex¬ 
tended to 30 days, in which to apply for reconsideration 
(Jt. App. 188, 203) but the record does not indicate that 
those parties had been previously heard. The “adminisj- 
trative findings” here in question (Jt. App. 189-204A} 
show, on their face, that they were arrived at ex parte, and 
that they were made for the information of counsel. 

These circumstances are not disclosed in appellants!’ 
Statement. j 

STATUTES INVOLVED. 

I 

The relevant parts of the original Atlantic and Pacifi^ 
Granting Act of July 27, 1866, of the Santa Fe Incorporap 
tion Act of March 3, 1897 and of Section 321 of the Transj- 
portation Act of 1940, are set forth at pp. 35-39 of appelj- 
lants’ brief. 

Section 10 of the Administrative Procedure Act, Aet oj‘ 
June 11, 1946, c. 324, 60 Stat. 237, 243, 5 U. S. C. 1009, prof 
vides as follows: 

Judicial Review 

Sec. 10. Except so far as (1) statutes preclude judicial 
review or (2) agency action is by law committed t<j> 
agency discretion— 

(a) Right of Review.— Any person suffering legal 
wrong because of any agency action, or adversely afi- 
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fected or aggrieved by such action within the meaning 
of any relevant statute, shall be entitled to judicial 
review thereof. 

(b) Form and Venue of Action. —The form of pro¬ 
ceeding for judicial review shall be any special statu¬ 
tory review proceeding relevant to the subject matter in 
any court specified by statute, or, in the absence or 
inadequacy thereof, any applicable form of legal ac¬ 
tion (including actions for declaratory judgments or 
writs of prohibitory or mandatory injunction or habeas 
corpus) in any court of competent jurisdiction. Agency 
action shall be subject to judicial review in civil or 
criminal proceedings for judicial enforcement except 
to the extent that prior, adequate, and exclusive oppor¬ 
tunity for such review is provided by law. 

(c) Review’able Acts. —Every agency action made re- 
viewable by statute and every final agency action for 
which there is no other adequate remedy in any court 
shall be subject to judicial review. Any preliminary, 
procedural, or intermediate agency action or ruling not 
directly reviewable shall be subject to review’ upon the 
review of the final agency action. Except as otherwise 
expressly required by statute, agency action otherwise 
final shall be final for the purposes of this subsection 
whether or not there has been presented or determined 
any application for a declaratory order, for any form 
of * reconsideration, or (unless the agency otherwise 
requires by rule and provides that the action mean¬ 
while shall be inoperative) for an appeal to superior 
agency authority. 

(d) Interim Relief.—* * * * * 

(e) Scope of Review. —So far as necessary to decision 
and where presented the reviewing court shall decide 
all relevant questions of law’, interpret constitutional 
and statutory provisions, and determine the meaning 
or applicability of the terms of any agency action. It 
shall (A) compel agency action unlawfully withheld or 
unreasonably delayed; and (B) hold unlawful and set 
aside agency action, findings, and conclusions found to 
be (1) arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law T ; (2) contrary to 
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constitutional right, power, privilege, or immunity; (^) 
in excess of statutory jurisdiction, authority, or limith- 
tions, or short of statutory right; (4) without observ¬ 
ance of procedure required by law; (5) unsupported 
by substantial evidence in any case subject .to the re¬ 
quirements of sections 7 and 8 or otherwise reviewed 
on the record of an agency hearing provided by statute; 
or (6) unwarranted by the facts "to the extent that the 
faots are subject to trial de novo by the reviewing 
■court. In making the foregoing determinations the 
court shall review the whole record or such portions 
thereof as may be cited by any party, and due account 
shall be taken of the rule of prejudicial error. 

SUMMARY OF ARGUMENT. 


I. The basic issue here involved was settled in favor oj’ 
appellees on the first appeal. That issue is the proposition 
that, where there is a deficiency of indemnity lands to satj- 
isfy losses in place, the former are identified without the 
formality of selection, the rights of the railroad attach, and 
the issuance of patents becomes a ministerial duty. The 
District Court followed and applied this Court’s ruling, a 
ruling which is in accord with governing law and which^ 
prior to the present litigation, had been recognized as cor-l 
rect by the Interior Department. 

The case -was remanded for a trial to determine whether,) 
in fact, a deficiency existed. The District Court found as) 
a fact that there was and has been a deficiency in the grant) 
since some time prior to August 17, 1898, of not less than 
100,000 acres (i.e., greater than the amount of land here 
involved). Since a deficiency existed on August 17, 1898, 
the date on which the lands here involved were withdrawn, 
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it follows that, under the rule stated above, the grantee had 
acquired a vested right to these lands at that time of the 
withdrawal, without the necessity of a selection. 

The discrepancy between appellants’ contention that there 
was no deficiency after 1924 and the District Court’s find¬ 
ing that the deficiency continued to and including 1940 does 
not arise out of any dispute as to facts. The difference 
lies in the two theories as 'to how the undisputed basic 
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figures should be applied. In determining whether or not 
a deficiency exists or ever existed, appellants include as the 
lands available for indemnity not only all vacant and unap¬ 
propriated surveyed lands within the indemnity limits, but 
also the surveyed lands therein which had been withdrawn 
by the United States. They do this on the theory that 
since the Supreme Court in the Forest Eeserve case (256 
U. S. 51) had held such withdrawals to be void where they 
created a deficiency, the withdrawn lands must always be 
included in any ascertainment of availability—even though 
such lands had for decades been claimed by the Interior 
Department to have been unavailable for that purpose. The 
District Court refused to permit the Secretary of Interior 
thus to take advantage of the wrongs of his predecessors, 
and correctly held that, for the purpose of determining 
whether a deficiency existed, only the unwithdrawn sur¬ 
veyed lands should be considered as having been available 
for selection. On that basis, it is plain that, as the District 
Court found, there has been a deficiency since 189S. 

II. The District Court correctly held that the term “inno¬ 
cent purchaser for value” in the Transportation Act of 1940 
meant an actual transfer of property from one interest to 
another. Appellants cite no authority to the contrary. The 
circumstance that Santa Fe had no legal title to convey 
does not militate against Aztec’s status; the exception in 
the statute would have been meaningless if restricted to 
legal titles. Aztec here w’as clearly an innocent purchaser 
for value. 

The original contract of sale in 1886 constituted an actual 
transfer for value; $500,000 was paid in cash. Aztec’s 
rights were not merged in the subsequent arbitration award, 
because, by the terms of that award, Aztec’s lien remained 
until the award was paid—and it was not paid. There¬ 
after, Aztec’s claims to the lands here involved were pro¬ 
tected by the very terms of the 1897 Act which incorpor¬ 
ated Santa Fe. Those claims survived, as Santa Fe even¬ 
tually recognized by quitclaiming the lands. Aztec’s re- 
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lease of its disputed claims constituted adequate considera¬ 
tion for the deed. 

The District Court properly concluded that Aztec yas 
not, in fact, under the control of Santa Fe or of its affiliates. 
But even if it were, that circumstance would be immaterial, 
since control of one corporation by another is of Sig¬ 
nificance only when one of the corporations is sought to be 
charged with notice of some defect in the other’s title. No 
such defect appears here. Appellants are seeking to in¬ 
terpret the 1940 Act to invalidate retroactively a completed 
transaction, which had its origin in a contract executed oVer 
fifty years before the Act, which all parties, the Unitjed 
States included, had recognized as valid during all thjat 
time, simply because of a stockholding interest which h^d 
been disposed of twelve years prior to 1940. Clearly Con¬ 
gress did not intend any such result. Appellants’ argu¬ 
ment on this point is obviously an afterthought—and £jm 
untenable one. j 

III. Appellants are finally driven to invoke the thread¬ 
bare contention that “the administrative conclusion in¬ 
volved the exercise of discretion, was not plainly wrong add 
hence is impregnable to mandamus.” Here, however, f(jr 
at least three separate reasons, the determinations now ijn 
question are subject to full judicial review. First, the^ 
decided only questions of law, and rulings on such ques¬ 
tions are always re viewable; indeed, the whole law of rail¬ 
road indemnity selections has been written in cases which 
reviewed and overturned decisions of the Secretary of th^ 
Interior. Second, even apart from the common law rule$, 
the plain terms of the Administrative Procedure Act mak^ 
it clear that the Secretary’s determinations here are fully 
reviewable. Finally, those determinations are entitled t^ 
no weight in any event for the additional reason that the^ - 
were made ex parte, in response to a request by counsel fot* 
information. This Court has held that the Secretary can|- 
not conclude a claimant by ex parte findings, since suclji 
findings are not made in the exercise of quasi-judiciaji 
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power. To hold otherwise wrould be to sanction a gross 
abuse of the administrative process. 

ARGUMENT. 

This is the second appeal by the officials of the Land 
Department in this case. 

On the first appeal, the basic issue of law here involved 
—the proposition that, where there is a deficiency of indem¬ 
nity lands to satisfy losses in place, the former are identi¬ 
fied without the formality of selection, the rights of the 
railroad attach, and the issuance of patents becomes a min¬ 
isterial duty—was settled in favor of these appellees, who 
were also appellees then. Krug v. Santa Fe Pac. R. Co., 

81 U. S. App. D. C. 288, 158 F. 2d 315. The case was re¬ 
manded for a trial on the merits to ascertain whether in 
fact there was a deficiency of indemnity land in the land 
grant now in question. 

After a trial, the District Court found as a fact that there 
was such a deficiency (Fdg. 9, Jt. App. 40). The land 
officers appeal once more, this time on the new and addi¬ 
tional ground that the appellee Aztec, wdiich purchased the 
lands here involved, among others, for a cash considera¬ 
tion of $500,000 in 18S6 (Fdg. 6, Jt. App. 39), is not a pur¬ 
chaser for value. In support of that conclusion they rely 
upon an “administrative finding” by the Secretary of the 
Interior, made after the first appeal herein in response to 1 
a request hy the Attorney General (Jt. App. 37, 192)—in 
other words, a self-serving statement prepared post motam 
litem for the information of counsel, not a decision rendered 
judicially in the ordinary course of Land Department pro¬ 
ceedings—and assert that this is a decision which is im¬ 
pregnable to judicial review (Br. 29-33). 

We propose to show' that the decision below is in precise 1 
accord with the principles laid down by this Court on the 
first appeal; that the District Court’s finding of fact that 
a deficiency existed is fully supported by the stipulated 
facts; that the appellants’ afterthought suggestion that the 



appellee Aztec is not an innocent purchaser for va)ue 
within the meaning of the Transportation Act of 1940 is 
without any support in fact or law; and that all the deto¬ 
nations made by the Secretary of the Interior here, of what¬ 
ever character, are not only subject to full judicial reviefw, 
but must be disregarded as, at the very least, plainly ajid 
palpably wrong. j 

I. Santa Fe’s Rights to the Lands in Question Attached 
Without the Formality of a Selection Because of the 
Existence of a Deficiency in the Grant. 

A. The District Court properly held, following this Courtj’s 
decision on the first appeal and in conformity with the 
governing law, that the railroad’s right to the lands in 
question attached without the formality of a selection 
if in fact there was a deficiency in the grant. 

On the first appeal, this Court, speaking through Chi<jf 
Justice Groner, said (Krug v. Santa Fe Pac. R. Co ., 81 U. £j>. 
App. D. C. 288, 291,158 F. 2d 317, 320): 

This then brings us to the further question whether the 
■court was correct in denying the Secretary’s motioil. 
As we have seen, it was the contention of the Secretary 
that irrespective of the existence of a deficiency, Santq 
Fe could have acquired no interest in the lands con¬ 
veyed to Aztec without a formal selection. If this ijs 
correct as a matter of law, obviously, the Secretary ’js 
motion for judgment should have been granted. If ijt 
is incorrect, equally obviously, it should have bcen-^- 
as it was—denied. We are of opinion that the Districl 
Court was right. While it is true that, as a genera) 
rule, selection is necessary to vest any right to specify 
indemnity land in the grantee, 'the Supreme Court ha<j; 
long recognized an exception where there is a deficiency 
of indemnity land to satisfy losses in place. This, wq 
•think, is decided in United States v. Northern Pacifkj 
R. R. Co., 256 U. S. 51, 65, 41 S. Ct. 439, 442, 65 L. Ed: 
825, where the Court said: j 

‘While it often has been said that under such a 
grant no right attaches to any specific land within 
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the indemnity limits until it is selected, an examina¬ 
tion of the cases will show that this general rule 
never has 'been applied as between the Government 
and the grantee where the lands available for indem¬ 
nity were not sufficient for the purpose. Its only 
application has been -where either the rights of set¬ 
tlers were involved, or the lands available for indem¬ 
nity exceeded the losses, thereby making it essential 
that there be a selection and identification of the par¬ 
ticular lands sought to be taken. This distinction is 
illustrated in St. Paul & Pacific R. Co. v. Northern 
Pacific R. R, Co., 139 U. S. 1,11 S. Ct. 389, 35 L. Ed. 
77. The question there presented was whether there 
was any need for a selection where no right of a set¬ 
tler was involved and the lands available for indem¬ 
nity were not sufficient to supply the losses. By rea¬ 
son of this insufficiency it was ruled that the lands 
in the indemnity limits necessarily were appropri¬ 
ated to satisfy the losses and that no selection was 
required . f 

See also: United States v. Southern Pacific R. Co., 
223 U. S. 565, 32 S. Ct. 326, 56 L. Ed. 553; United States 
v. Colton Marble & Lime Co., 146 U. S. 615, 13 S. Ct. 
163, 36 L. Ed. 1104. 

Nor does the fact that the particular lands were 
withdrawn for inclusion in a national forest reserve 
operate to defeat the rights Santa Fe may have had 
in the lands. United States v. Northern Pac. R. Co., 
311 U. S. 317, 61 S. Ct. 264, 85 L. Ed. 210. Accordingly, 
we think that, in the circumstances described in the 
complaint,—if proved on the trial—the lands here in¬ 
volved are identified without the formality of selection, 
as the result of which the right of Santa Fe attached 
and the issuance of patents became a duty of the Sec¬ 
retary of the Interior. See St. Paul & Pacific R. Co. 
v. Northern Pacific R. Co., 139 U. S. 1, 11 S. Ct. 389, 
35 L. Ed. 77. 

These principles of law were implicitly followed by the 
District Court in this case. The District Court, after find¬ 
ing that a deficiency in fact existed (Fdg. 9, Jt. App. 40), 
concluded that the earlier withdrawal of the lands here in 
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question was therefore void and that the right to select Re¬ 
mained (Cone. 2, Jt. App. 42), and concluded further th^t 
that right to select was not barred by the release (Cone. 3, 
Jt. App. 42), and passed to Aztec as an innocent purchaser 
for value within the meaning of Sec. 321(b) of the Trans¬ 
portation Act of 1940 (Cone. 4, Jt. App. 43). The District 
Court accordingly entered judgment enjoining the appel¬ 
lants from rejecting the selection and application for a pat¬ 
ent “on the ground that Santa Fe # * # had not acquired 
any interest in the lands selected which it could convdv 
prior to the filing of a release pursuant to Section 321(b) 
* * # of the Transportation Act of 1940, or on the ground 
that the selection of the said lands is barred by the said 
release * * *” (R. 44). 

This is in exact conformity with the holding of this Court, 
supra, that, “in the circumstances described in the corri- 
plaint”—i.e., the existence of a deficiency—“if proved on 
the trial—the lands here involved are identified without thfe 
formality of selection, as the result of which the right of 
Santa Fe attached and the issuance of patents became i 
duty of the Secretary of the Interior.” 1 \ 

We are therefore quite at a loss to understand the basi^ 
for appellants’ contentions (Br. IS) that the judgment 
below was contrary to this Court’s decision. Insofar as 
those contentions appear to turn on the choice of words 
in the conclusions of law (Br. 18), they would appear to 
come too late in view of trial counsel’s acceptance of th<^ 
form of the judgment (Jt. App. 44). For the rest, those 
contentions appear to be simply attempts to reargue the| 
earlier decision here. 

We need not rest upon the proposition that the rule 
laid down on the first appeal became the law of the easel 
(e.g., Washington Post Co. v. Clialoncr, 47 App. D. C. 66, 
reversed on other grounds, 250 U. S. 290), since we arej 
prepared to demonstrate anew the correctness of the result 

i It should be noted that the form of the final judgment herein is that' 
specifically approved by the Supreme Court in Payne v. Central Pae . By . Co ., I 
255 U. S. 228, 238. 
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there reached. The basic principles of railroad land grant 
law which govern the present controversy are few in 
number. 

First. The grant to Santa Fe’s predecessor was of lands 
in place —the odd-numbered sections wfithin the primary 
or place limits of the grant—and of indemnity lands—the 
odd-numbered sections within the indemnity limits of the 
grant. Title to the place lands vested as of the date of 
definite location of the railroad, here March 12, 1872 (Jt. 
App. 24), by relation back, regardless of the date of survey 
or the claims of subsequent settlers. Wisconsin Railroad 
Co. v. Price County, 133 U. S. 496; Northern Lumber Co. 
v. O’Brien, 204 U. S. 190. 2 Title to the indemnity lands, 
on the other hand, attached upon the filing of valid selec¬ 
tions—based on losses in the place limits of the grant— 
after the lands available for indemnity were surveyed. 
Payne v. Central Pac. Ry. Co., 255 U. S. 228. 

Second. As between the grantee and the United States, 
the indemnity lands were as much a part of the grant as 
the lands in place, the chief difference being in the mode 
of identification and the statutory provisions for the pass¬ 
ing of title. “The ultimate obligation of the Government 
in respect of the indemnity lands is on the same plane as 
that respecting the lands in place. The only difference is 
in the mode of identification”. Payne v. Central Pac. Ry. 
Co., 255 U. S. 228, 236; United States v. Northern Pacific 
Ry. Co., 311 U. S. 317, 342-345; see also United States v. 
Northern Pac. Ry. Co., 256 U. S. 51. 

Third. Because of the necessary requirement that the in¬ 
demnity lands be surveyed before selections could be filed 
and the rights of the grantee could attach, it was always 
possible for settlers and others to acquire rights in such 

2 The odd-numbered sections in the place limits of the grant could not, of 
course, be actually identified until surveyed, but the title of the railroad 
vested by relation back nonetheless. The patent subsequently issued was 
considered only evidence of title. Deseret Salt Co . v. Tarpcy , 142 U. S. 241, 
252; Burke v. Southern Pac . B . B . Co ., 234 U. S. 669. 
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lands and to that extent to defeat the right of selection. 
See United States v. Northern Pacific Ry. Co., 311 U. S. 3l!7, 
342-345. 

Fourth. The distinction thus made between the plate 
lands and the indemnity lands led to the suggestion in sonke 
of the early cases that the right to the indemnity lands 
was a mere “float” or inchoate right which was not entitled 
to recognition as a vested right until selections were mac(e 
and approved by the Secretary. E. g., Ryan v. Railroct\d 
Co., 99 U. S. 382, 386; Cedar Rapids, <&c., Railroad v. net- 
ring, 110 U. S. 27, 39; Kansas Pacific v. Atchison Railroatf,, 
112 U. S. 414; Wisconsin Railroad Co. v. Price County, 138 
U. S. 496, 512. This view was followed by the Land Depart¬ 
ment for many years. 

Fifth. But that view—the theory that the indemnity right 
was a mere inchoate “float” not entitled to recognition as 
a vested right until the indemnity selections were mad^ 
and approved by the Secretary—was later rejected by the 
Supreme Court in a number of leading cases. United 
States v. Southern Pac. R. Co., 223 U. S. 565; Payne v. Cen¬ 
tral Pac. Ry. Co., 255 U. S. 228; United States v. Northern 
Pac. Ry. Co., 256 U. S. 51. Those decisions held squarely 
that, as between the United States and the grantee railroad ^ 
the right of indemnity was a vested right which could not be 
denied or abridged by the Secretary, regardless of whether! 
the right of indemnity was considered as a right of selec-| 
tion merely or as a right in the indemnity lands prior td 
selection. 

It may be noted that, in the earlier cases involving 
the nature of the right of indemnity selection ( Ryan v. 
Railroad Co., 99 U. S. 382; Cedar Rapids, &c., Railroad v. 
Herring, 110 U. S. 27; Kansas Pacific v. Atchison Railroads 
112 U. S. 414; St. Paul Railroad v. Winona Railroad, 112) 
IT. S. 720; Wisconsin Railroad v. Price County, 133 U. S. 
496; Hewitt v. Schultz, ISO U. S. 139; Southern Pacific R.\ 
Co. v. Bell, 183 U. S. 675; Weyerhaeuser v. Hoyt, 219 U. S. 
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380), the controversy was invariably between adverse 
claimants and the question was whether the right of the 
grantee to take the indemnity lands attached at the date 
of filing a selection or at the date of approval thereof by 
the Secretary. The opinions in those cases w T ere accord¬ 
ingly directed to that question alone, and touched only 
inferentially or by dictum on the nature of the right to 
indemnity lands as against the United States. When the 
latter question w T as raised, however, as it was eventually 
in the Central Pacific and Northern Pacific cases cited, the 
Supreme Court held that the right as against the United 
States was a vested right which could not be denied or 
abridged by the Secretary. 

Those holdings, it should also be noted, w T ere rendered 
after full consideration of the position taken by the Interior 
Department for many years and persistently urged by Gov¬ 
ernment counsel, that the railroad’s right of indemnity 
was not entitled to recognition as a vested right until selec¬ 
tions were made and approved by the Secretary. 3 

Sixth. Finally, we come to the precise point involved 
here, viz., the right of the United States to withdraw in¬ 
demnity lands prior to their selection by the grantee— 
and thus to defeat the exercise of the right of selection— 
in the face of an established and known deficiency in the 
grant. That question was an open one for many years. In 
1921, in the so-called Forest Reserve case ( United States 
v. Northern Pac. Eg. Co., 256 U. S. 51), the Supreme Court 
held that where there was a deficiency in the grant, in the 
sense that there were not sufficient indemnity lands avail¬ 
able to make up losses in the place limits of the grant, the 
indemnity lands, as against the United States, were appro¬ 
priated to the grant, and the withdrawal of such lands for 
other purposes—in that instance, a forest reserve—was 
void. See the quotation from the decision quoted by this 
Court and set out above at pp. 9-10. 

3 Sec also Santa Fc Pac . R . R . Co . v. Fall , 259 U. S. 197; Payne v. New 
Mexico , 255 U. S. 367; Wyoming v. United States , 255 U. S. 489. 
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But the Forest Reserve case was not given its full effect 
by the Land Department because of the Secretary’s posi¬ 
tion that, in ascertaining whether a deficiency existed, he 
could take into account unsurveyed indemnity lands as well 
as surveyed indemnity lands (Jt. App. 176-187). On that 
latter point, the Secretary was not overruled until the sec¬ 
ond Northern Pacific case in 1940 ( United States v. North¬ 
ern Pacific Ry. Co., 311 U. S. 317). The Supreme Court 
there held (311 U. S. at 344) that only surveyed lands could 
be considered as available in determining whether and t“o 
what extent a deficiency existed at any stated time. Thqs 
it was not until 1940 that the present appellees were in ja 
position successfully to claim the lands here involved oh 
the ground of the invalidity of the 1898 withdrawal. 

Except as to the question of the availability of unsuif- 
veyed lands, the Department of Interior had also held, 


prior to the commencement of the present action, that selec¬ 
tion was not necessary to vest rights in indemnity lands 
where a deficiency existed. In Santa Fe Pacific Railroad 
Company, 56 I. D. 376, decided August 19, 1938, Assistant: 
Secretary Chapman said (p. 379): 

“It seems clear from the rulings above referred 
to that upon the finding that the lands within the inj- 
demnity limits of the grant to the Santa Fe Pacific Ryl 
Co., were insufficient to satisfy its indemnity rights, its 
transferee, the Santa Fe Pacific Railroad Companjf 
must be deemed to have earned the remaining land^ 
subject to selection without regard to the fact whether 
application therefor had been made or not * # 

Consequently, this Court on the first appeal was emi¬ 
nently correct in holding that, if a deficiency was shown 
to exist, “the lands here involved are identified without 
the formality of selection, as the result of which the right, 
of Santa Fe attached and the issuance of patents be¬ 
came a duty of the Secretary of the Interior.” 81 U. S. 
App. D. C. at 291, 158 F. 2d at 320. We turn therefore to 


examine the correctness of the District Court’s finding (R. 
9, Jt. App. 40) that a deficiency existed. 
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B. The District Court’s finding that there was in fact a 
deficiency in the grant since 1898 greater than the acre¬ 
age of the lands here involved is fully supported by the 
stipulated facts and rests upon the obviously correct 
ruling that the Secretary could not take advantage of 
his predecessors’ wrongs by retroactively considering 
withdrawn lands as “available” for selection when 
actually they had not been so available. 

The lands involved on this appeal are some 98,000 acres 
in the odd-numbered sections within the indemnity limits 
of the Atlantic & Pacific grant (Fdg. 7, J't. App. 40). They 
were sold by Atlantic & Pacific to Aztec in 1886 as part of 
a sale of approximately 1,000,000 acres, including both 
place and indemnity lands, for a consideration of 50 cents 
an acre, of which $500,000 was paid by Aztec to Atlantic 
& Pacific (Fdg. 6, Jt. App. 39). In 1897, when Santa Fe 
Pacific was organized and acquired the railroad, franchises 
and property of Atlantic & Pacific, including the land grant, 
Aztec had received deeds and patents for approximately 
577,000 acres of the original 1,000,000 acres. In 1905, in 
settlement of the ensuing controversy between Aztec and 
Santa Fe Pacific, the latter remised, released, and quit¬ 
claimed to Aztec all right, title and interest of Santa Fe 
Pacific, as successor to Atlantic & Pacific, in the remaining 
423,000 acres, including the 98,000 acres in question (Fdg. 
10, Jt. App. 40-41). Meanwhile, in 1898, the lands here in 
question had been withdrawn for a forest reserve (Fdg. 8, 
Jt. App. 40). That withdrawal, as we have pointed out 
above, pp. 13-15, was regarded by the land officers as effec¬ 
tive, and consequently it was impossible for Aztec to obtain 
patents to these lands. The obstacle was not removed until 
the decisions of the Supreme Court in the Northern Pacific 
litigation in 1921 and in 1940 had settled the quantum and 
effect of the basic deficiencv. 

Consequently appellees’ ease must stand or fall on the 
allegation of their complaint (par. 11, Jt. App. 5)—and on 
the finding of the District Court (Fdg. 9, Jt. App. 40)— 
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that, since some time prior to the date of the 1898 with¬ 
drawal there has been a deficiency in the Atlantic & Pacific 
grant of not less than 100,000 acres. 

Appellants’ answer, which denied the existence of a de¬ 
ficiency (par. 12, Jt. App. 18), was based in part on a “find¬ 
ing” made by the Secretary on July 16, 1947 (par. 24, ]Jt. 
App. 20; see Jt. App. 189-204A) and on certain figures sup¬ 
plied by the Bureau of Land Management (Jt. App. 204A), 
the correctness of which has been stipulated (Jt. App. 37). 

We point out below, pp. 42-44, why the Secretary’s “find¬ 
ing”, having been made post mot am litem at the request 
of the Attorney General in order to supply the latter officer 
with data to serve as the basis of an answer herein, 4 is ijiot 
entitled to the weight which might otherwise attach jto 
quasi-judicial determinations made by the Secretary in tjhe 
ordinary course of Land Department proceedings. For 
present purposes, we jjoint to the 1947 “finding” as simply 
indicating appellants’ position. j 

The basic figures prepared by the Bureau of Land Man¬ 
agement have, as we have noted, been stipulated to be trine 
and correct (Jt. App. 37). The figures relied upon by the 
Secretary as showing no “deficiency” are not the badic 
figures, but are those set out in the last column of the tabu¬ 
lation and are arrived at as the result of addition and sub¬ 
traction of the basic figures. The conclusion of the Secrje- 
tarv that there was no defieiencv from 1924 to 1940 (Jt. 
App. 202-203) is based upon the theory that, because tl|ie 
courts at long last held that a withdrawal which creates ja 
deficiency is invalid, therefore the withdrawals must lj»e 
disregarded in determining whether there ever was a de¬ 
ficiency. In other words, although the Department stoutly 

maintained for decades that withdrawn land was unavaijl- 
_ 

•> On the first hearing, both parties moved for summary judgment before 
the defendants filed an answer. Krug v. Santa Fc Pac. J\. Co., SI App. D. C. 
288, 158 F. 2d 317. After this Court's mandate went down, appellants were 
given 90 days from March 26, 1947 in which to answer (Jt. App. 15-16). Qn 
March 28, 1947, the Attorney General requested the Secretary to make “ad¬ 
ministrative findings” (Jt. App. 192). Those “findings” were dated Juy 
16, 1947 (Jt. App. 1S9), and on August 25, 1947, defendants filed an answer 
herein (Jt. App. 16), time to answer having been duly extended (Jt. App. 46). 
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able for selection, and regularly rejected selections on the 
ground that the selected lands had been properly with¬ 
drawn, now, when the courts have held that indemnity 
lands are identified without the formality of a selection and 
are appropriated to the grant wh^n there is a deficiency, 
the Department blandly includes the withdrawn lands to 
show that there never was a deficiency. To permit the De¬ 
partment to do this would indeed be to permit the present 
Secretary to take advantage of his predecessors’ wrongs. 
As the District Judge aptly pointed out, appellants’ pres¬ 
ent contention (Jt. App. 210)— 

* * * is in turn based on the proposition that since the 
action of the United States in withdrawing the lands 
for forest reserves in 1898 must be deemed to have 
been ineffective by reason of the ruling of the Supreme 
Court in 1921, the Railroad company could have had 
previously selected these lands, and has lost its right 
to do so by the 1940 release. 

The Government, however, had withdrawn the land 
in 1898 and contended that it had a right to do so. It 
declined to accept any claims for selections of lands 
w r hich had been put into the forest reserve. It was 
not until 1921 that the Supreme Court rendered a rul¬ 
ing that the Government’s position wras erroneous. 

Surely, under those circumstances the United States 
may not charge the railroad company with the gift of 
prophesy and assert that the railroad company should 
have ignored the action of the Government and should 
have insisted on selecting these lands prior to 1921. To 
permit such a result w^ould be to allow the Government 
to take advantage of its owm action vdiich later—many 
years later—was held by the Supreme Court to be 
erroneous and illegal. 

If appellants were correct in their present contention 
that lands withdrawn under a claim of right and as to which 
selection w T as regularly denied are now to he regarded as 
available, after the courts have ruled that selection is not 
necessary for identification in such circumstances, then the 
adjustment of railroad land grants will have been turned 
into a species of shell game, an absorbing kind of legal 
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legerdemain where the same question receives different 
answers as land which is withheld as unavailable at one 
juncture is put forward as available at another. The (inly 
consistency in the Department’s position is that, in daeh 
instance, the railroad, like the countryman at the carnival, 
always loses. 

Once the undisputed basic figures (Jt. App. 204A) are 
looked to, the correctness of the District Court’s findjing 
(Fdg. 9, Jt. App. 40), that since some time prior to 1898 
there has been a deficiency in the grant of not less t]jian 
100,000 acres, becomes apparent. 

The area of the Atlantic & Pacific grant in place \Vas 
found by the Secretary in 1931 to be 13,426,775.83 ac^es 
(Jt. App. 178). The losses in place (other than mineral) 
were 1,454,087.12 acres. 5 

The basic figure, therefore, with which we start is the 
constant figure of 1,454,087.12 acres, i.e., the amount of the 
losses in place for which the grantee was entitled to mike 
indemnity selections. Originally, as against the losses in 
place, there w r ere 3,219,931.08 acres in the indemnity limlits 
of the grant. These were the odd-numbered sections in jhe 
indemnity limits which were meant to be available for in¬ 
demnity selections. However, there were two obstacles to 
their selection. The first was that they could not be se¬ 
lected as indemnity if already occupied or disposed of to 
others. The second was that they could not be selected 
until they were surveyed. 

Therefore, to determine wdiether there w T as a deficiency 
prior to August 17, 1898, and whether it continued to 19-^0, 
and whether such deficiency w T as at any time less th|an 
100,000 acres, the following questions must be answered ^ 

1. How many acres of unsatisfied place losses were out¬ 
standing at the end of each year? 

_ 

5 The exact amount of the losses in place was not known and could ^iot 
have been known for many years as the administration and adjustment of 
the grant proceeded. It was finally determined by the Secretary of the Inte¬ 
rior in 1931 that the losses in place in the Atlantic & Pacific grant amounted 
to 1,454,087.12 acres (Jt. App. 181). 
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2. How many acres of vacant surveyed indemnity lands 
were available for selection at the end of each year? 

The answers to these questions are found in the stipu¬ 
lated basic figures contained in the statement prepared by 
the Bureau of Land Management (Jt. App. 204A) which 
show: 

The cumulative total, in acres, of approved indemnity 
selections at the end of each year. 

(This enables us to determine—by subtraction from the 
original and constant figure of 1,454,0S7.12 acres which 
is the total amount of the losses in place as determined 
by the Department—the unsatisfied place losses at the 
end of each year). 

The vacant surveyed lands, in acres, at the end of each 
year, not withdrawn and available for selection. 

(This enables us to determine—by comparison of these 
figures with the figures showing the unsatisfied losses 
at the end of each year—the amount of the unsatisfied 
losses at the end of each year for which no indemnity 
ivas then available, i.e., the deficiency at the end of each 
year). 

To show these figures comparatively from 1897 (prior to 
the withdrawal) to 1940, the pasted-in insert has been pre¬ 
pared from the basic figures furnished by the Bureau of 

Land Management, under the following headings: 

✓ 

(1) Cumulative total of approved indemnity selections 
at end of each year in acres. 

(2) Outstanding unsatisfied losses at end of each year, in 
acres. 

(3) Vacant surveyed indemnity lands available for se¬ 
lection at end of each year, in acres. 

(4) Outstanding losses for which no indemnity available, 
at end of each year, in acres. 

For example, for the year 1897, this shows: 

(1) (2) (3) (4) 

845,986.81 608,100.31 147,946.54 460,153.77 
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The figure in Column (1) is the cumulative total of ap¬ 
proved indemnity selections at the end of 1897, as reported 
by the Bureau of Land Management. The figure inj Col¬ 
umn (2) is the outstanding unsatisfied losses at the ejid of 
1897 (obtained by subtracting the figure in Column (1) |from 
the total losses in place as determined by the Department). 
The figure in Column (3) is the vacant surveyed acrjeage, 
not withdrawn, available for selection at the end of {1897, 
as reported by the Bureau of Land Management. Thjj fig¬ 
ure in Column (4) is the balance of the outstanding losses 
for which no indemnity was available at the end of ]L897, 
i.e. the deficiency in the grant at that time. 

We may similarly consider the year 1924, which accord¬ 
ing to the reasoning of the Department of the Interior was 
the year in which the Secretary “found” no deficiency. 'The 
figures for that year are: | 

(1) (2) (3) (4) ! 

989,239.63 464,847.49 167,632.33 297,215.1(5 

These figures show a deficiency at the end of 1924 amojunt- 
ing to 297,215.16 acres, being the difference between the {out¬ 
standing unsatisfied losses and the vacant surveyed (fere- 
age, not withdrawn, available for selection. 

The error made by the Secretary in “finding” that tljiere 
has been no deficiency in the grant since 1924 appears 
clearly upon an analysis of the Department’s own figures. 
Consider for example the year 1924: Using the pastejl-in 
statement as a basis for comparison, it is apparent that {the 
figures in Columns (1) and (2) were also used by the Se<tre- 
tary. These columns show the cumulative total of approved 
indemnity selections at the end of 1924 as 989,239.63 acres, 
and the outstanding unsatisfied losses at the end of 1924 as 
464,847.49. However, to Column (3) which shows the td>tal 
acreage of vacant surveyed lands available for selection at 
the end of 1924 as 167,632.33 acres, the Secretary added khe 
withdrawn lands at that time (368,419.41 acres) to makb a 
total of 536,051.74 acres. That is the amount which he 


i 
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“found” to be available for selection, and from which he 
concluded that, at the end of 1924, there was an excess of 
71,204.25 acres available for selection. In other words, the 
only basis for the Secretary’s “finding” that there has been 
no deficiency in the grant since 1924 is his own novel legal 
theory—properly held by the District Court to have been er¬ 
roneous (Jt. App. 210)—that the rights of the grantee as of 
1898, and the duties resting upon it at that time, are to be 
determined in the light of the hindsight of 1940, regardless 
of the consistent contrary position of the Land Depart¬ 
ment in 1898 and for decades thereafter. 

It follows that, since some time prior to August 17, 1898, 
the date of the withdrawal of the 98,000-odd acres here in¬ 
volved (Fdgs. 7-8, R. 40), there has been a deficiency in the 
grant of not less than 100,000 acres, in the sense of the 
Supreme Court’s decisions in the two Northern Pacific cases 
(256 U. S. 51; 311 U. S. 317) and of this Court on the prior 
appeal herein, and that the finding of the District Court 
to that effect (Fdg. 9, R. 40) is clearly correct. 

C. This Court on the first appeal necessarily held that, if a 
deficiency existed, Santa Fe had something to convey 
which passed to Aztec. 

The Secretary’s “findings” of July 16, 1947, espoused 
the view that what Santa Fe and its predecessor transferred 
to Aztec could not be the subject of an innocent purchase 
for value because the railroad did not have a legal title to 
the lands here involved, citing Hawley v. Hiller, 178 U. S. 
476 (Jt. App. 199-200). Appellants urged the same posi¬ 
tion below. The District Judge correctly disposed of that 
view as follows (Jt. App. 207-208): 

The Government contends that the term “innocent 
purchaser for value” must be confined to purchasers 
of a legal title. If this contention is to be sustained, 
Aztec manifestly is not an innocent purchaser for value, 
because Aztec has only an equitable title. 

The Government relies in support of its contention 
on the case of Hawley v. Hiller (178 U. S. 476). That 
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case does indeed hold that for the purpose of the Tim¬ 
ber and Stone Act and other pre-emption acts, a bona 
fide or innocent purchaser for value is a purchaser pf a 
legal title, and a purchaser of an equity or equitable 
right may not be regarded as an innocent purchaser 
for value. 

It does not seem to the Court that Hawley v. Duller 
is applicable to the situation presented in this cOse. 
The pre-emption acts related to dealings between claim¬ 
ants to land and the Government and to dealings as 
between claimants to public land. It was but reasonable 
to construe the phrase, “innocent purchasers of valub,” 
or “bona fide purchasers for value” as relating to pur¬ 
chasers of legal title. 

The present Act, however, relates to railroad lalnd 
grants. It is common knowledge that ordinarily only 
equitable titles were sold in dealing with lands involved 
in railroad land grants, because a legal title was hot 
acquired until the final patent was issued. 

The ordinarv claims for lands included within the 
railroad land grants were claims to equitable rights. 
Congress must have had notice of this situation. The 
statute is to be construed in the light of the situation 
to which it was directed. If in respect to this Act, t|he 
phrase “innocent purchaser for value” is to be con¬ 
strued as being limited to owners of legal title, it woijld 
exclude a very large proportion if not perhaps even a 
.great majority of purchasers of lands under railrohd 
land grants. 

Congress could not have intended to give with one 
hand and take away with the other. Therefore, it seems 
to the Court that the case of Hawley against Diller is 
not applicable to the Transportation Act. It is not On 
uncommon thing to find the same phrase used in t\to 
different statutes construed as having different mean¬ 
ings. j 

Obviously, if the railroad already had legal title to the 
lands, there would be nothing on which the release could 
operate. The statute did not require patented lands to t|e 
released as a prerequisite to relief from land grant rate^, 
nor did the railroad purport to release them (Jt. App. 5$- 
59). The statute and the release both involved claims to 
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land, i.e., equitable titles. To the extent that the claims 
had not been transferred by the railroad, they were extin¬ 
guished by the release. Krug v. Santa Fe Pac. R. R. Co., 
329 U. S. 591. To the extent that they had been sold to inno¬ 
cent purchasers for value, they survived; that was the plain 
and obvious meaning of the statute. If the law meant any¬ 
thing less than that, its provisions would be meaningless, 
and the statute rendered nugatory. 

We think that the present point was necessarily deter¬ 
mined by this Court’s ruling on the first appeal. But it 
seems significant, in our view, that appellants’ argument 
that, so far as indemnity lands are concerned, Santa Fe and 
its predecessor had nothing to sell to Aztec, is essentially 
a resurrection of the old and now thoroughly exploded no¬ 
tion that the grantee’s right of selection is a mere inchoate 
float which is not entitled to recognition as a vested right 
unless the selections in question have been filed and ap¬ 
proved by the Secretary. We had supposed that this erro¬ 
neous view had earned a well deserved repose these thirty- 
odd years last past; see pp. 13-15, supra. In any event, 
it has long been settled that any interest or right in public 
lands is salable and transferrable in the absence of an ex¬ 
press statutory prohibition. “Every interest in lands is the 
subject of sale and transfer, unless prohibited by statute, 
and no words allowing it are necessary.” Smelting Co. v. 
Kemp, 104 U. S. 636, 651; see also Beley v. Naphtaly, 169 
U. S. 353, 363. The fact that the right sold and transferred 
is a right to locate unidentified lands is not necessarily an 
impediment to the sale, e. g. bounty land warrants, and scrip 
and selection rights. French v. Spencer, 21 How. 228; cf. 
West v. Lyders, 59 App. D. C. 122, 36 F. 2d 108 (Valentine 
scrip); Wilbur v. Lyders, 61 App. D. C. 202, 59 F. 2d 877 
(same). 

Clearly, as this Court has already held, Santa Fe and its 
predecessor had something to convey if a deficiency in fact 
existed, and that something passed to Aztec notwithstand¬ 
ing the release. The District Court’s finding of deficiency 
(Fdg. 9, Jt. App. 40) is therefore dispositive of this aspect 
of the present appeal. 
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II. Aztec Was an Antecedent Innocent Purchaser for Vadue 
of Santa Fe’s Rights to the Lands Here Involved, and 
Accordingly the Present Claims Survived the Execu¬ 
tion of Santa Fe’s Subsequent Release. 

Under this heading we point out, first, that the District 
Court’s construction of the expression “innocent pur¬ 
chaser for value” found in Section 321(b) of the Trans¬ 
portation Act of 1940 as involving an actual transfer 1 of 
property from one interest to another was an obvioAsly 
correct interpretation of the statute. We then show tjrat, 
in 1886, there was an actual transfer, for a substantial 
cash sum, of the lands here in question; that Aztec’s rigjlits 
were not merged in the arbitration award by the vjery 
terms of that award; and that those rights, which under the 
express terms of Santa Fe’s Incorporation Act of 1897 
survived the reorganization, constituted valuable consid¬ 
eration for the quitclaim deed of 1905. Next we show that, 
even if Aztec had in fact been controlled by the railrohd, 
this circumstance would not militate against its being 1 an 
innocent purchaser for value of these lands since thOre 
was no defect in the railroad’s title of which it could have 
had notice. We show also that, in fact, no such control 
existed; and we show, finally, that the argument that Aztec 
was not an innocent purchaser for value because of its 
relationship with the railroad first appears after tjlie 
commencement of the present action and is thus obviously 
an afterthought. 

A. The District Court correctly held that the expression 
“innocent purchaser for value” as defined in the Trans¬ 
portation Act of 1940 meant an actual transfer of prop¬ 
erty, for value, from one interest to another. 

The District Court concluded as a matter of law th^t 
Aztec was an “innocent purchaser for value” as defined 
in the Transportation Act of 1940 (Cone. 4, Jt. App. 43|), 
first because that term as there used involved simply an 
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actual transfer of property from one interest to another, 
and second because the Act obviously contemplated the 
transfer of an equitable title (Jt. App. 207-209). 

1. With respect to the first point, Judge Holtzoff said 
(Jt. App. 207): 

It seems to the Court that within the meaning of this 
Act an innocent purchaser for value is a bona fide pur¬ 
chaser obtaining lands or claims to lands by a bona 
fide transaction and not by mere colorable, nominal 
transfer. In order to constitute an innocent purchaser 
for value there must be an actual transfer of property 
from one interest to another. 

Appellants advance no argument, and cite no authori¬ 
ties, to show that this is not a correct interpretation of 
the phrase in question, nor do they urge that “innocent 
purchaser for value” in the Transportation Act of 1940 
means anything else than what it normally means, viz., a 
purchaser for value without knowledge of defects of title. 
As we shall show below T , appellants make no effort to urge 
that there were any defects in Santa Fe’s title of which 
Aztec might be considered to have had notice. 

2. Of course Santa Fe did not have legal title to the lands 
here involved. As we have already pointed out in another 
connection, pp. 22-24, above, the release contemplated by 
Section 321(b) was by the terms of the Act limited to 
further claims to unpatented lands. The Act could not 
refer to legal titles; such titles were involved only in 
patented lands, no longer owned by the Government. The 
release of claims necessarily referred to claims to un¬ 
patented lands, and the phrase “innocent purchaser for 
value” therefore meant such a purchaser of such claims, 
i.e., of the equitable titles. The exception in the statute 
and in the railroad’s release to the United States for inno¬ 
cent purchasers would each have been meaningless other¬ 
wise. Because, once legal title had passed, the lands were 
patented lands, and excepted under another clause of both. 
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When the Transportation Act of 1940 became law^ on 
September 18 of that year, there were still a few grants 
which had not been finally adjusted. One of those was the 
Northern Pacific grant. See United States v. Northern 
Pacific Ry. Co., 310 U. S. 615, 311 U. S. 317. Another jwas 
the Atlantic & Pacific grant. The release required by Sec¬ 
tion 321(b) of the Act was a release of further claims 
under any such land grant in aid of construction (Krug v. 
Santa Fe Pac. R. Co., 329 U. S. 591), but it was not re¬ 
quired to include and in this instance (Jt. App. 58-59) 
expressly excepted: (a) rights of way and station grounds; 
(b) all lands for which patents had already been issued; 
and (c) any lands—not patented—which had been sold! to 
innocent purchasers for value prior to September 18, 1940. 
Any contention that the term “innocent purchaser {:or 
value” refers to an innocent purchaser of legal titles simply 
ignores the terms of the statute. 

3. The terms of the statute must be looked to in its set¬ 
ting ; the debates and legislative history throw no light on 
the meaning of the phrase now in question. 

Briefly, the Transportation Act of 1940 as passed by tfhe 
Senate (S. 2009, 76th Cong.) did not contain Section 3fj!l. 
A provision requiring the United States to pay full cohi- 
mercial rates on traffic over land grant railroads, whijeh 
had been the subject of a number of proposals in t^o 
Congresses, 0 was added in the first subcommittee draft 
the House substitute on June 9, 1939. In Committee Dra|ft 
No. 2, dated July 11, 1939, there first appears what is nojw 
Section 321(b), i.e., the.requirement of a release as a quid 
pro quo for the higher rates. The bill was reported ont 
with Section 321(b) in substantially that form (H. Rep. 
1217, 76th Cong., 1st sess.), and passed by the House on 
July 26, 1939. 84 Cong. Rec. 10127. The conference coni- 
mittee added the exception for the transportation of milj- 

cE.g., S. 1915, S. 1990, and H. R. 2531, 76th Cong.; S. 3S76 and H. R. 
10620, 75th Cong.; sec also Government Rates on Railroa/ls , Hearings befote 
the Senate Committee on Interstate Commerce on S. 1915 and S. 1990, 76t|h 
Cong., 1st sess. 
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tary and naval property and personnel of the United 
States (H. Rep. 2016, 76th Cong., 3rd sess.; H. Rep. 2832, 
76th Cong., 3d sess.; see United States v. Powell, 330 U. S. 
238), and the bill became law in that form. There is not 
a word in the reports or in the debates discussing the 
meaning of the phrase “innocent purchaser for value.” 

If then, there has been a purchaser who has paid value, 
he would cease to be an innocent purchaser only if he had 
notice of some defect in his grantor’s title, such as a prior 
superior claim of record (e.g., Cook v. Burnley, 11 Wall. 
659), or notice of an intent on the part of the grantor to 
defraud creditors (e.g., Shauer v. Alterton, 151 U. S. 607). 
We shall show below that Aztec paid value for the lands 
here in question, and that there were no defects in Santa 
Fe’s claim for lands. Consequently, even if we assume 
arguendo that the railroad had control of Aztec (which in 
fact, as we will point out, it never had), mere control where 
no defect in title is involved would not militate against 
Aztec’s status as an innocent purchaser. The cases which 
were relied on by the Secretary in 1947 as indicating the 
contrary, see Jt. App. 199, all involved situations where, 
by reason of a control which in fact existed, the subsidiary 
or affiliated corporation had knowledge of some defect or 
infirmity in title. They are therefore inapplicable here, as 
appellants in this Court impliedly recognize by not citing 
them. And it should be noted in passing that appellants 
on this appeal do not cite any authorities whatever in sup¬ 
port of their contention that Aztec was not an innocent 
purchaser for value, but rest that contention entirely upon 
assertion. 

B. The original transaction by which the lands here in 
question were acquired by Aztec constituted an actual 
transfer for value. 

The uncontradicted evidence shows that the lands here 
in question, which were part of an aggregate of some 
1,000,000 acres, were originally sold pursuant to a contract 
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dated December 27, 1884, between Santa Fe’s predeces¬ 
sor—the Atlantic & Pacific—and one Edward W. Kinsley 
as trustee for the subscribers to the capital stock of Aztec, 
which was then being organized. That contract was rati¬ 
fied and accepted at the first meeting of the Aztec stock¬ 
holders on January 3, 1885 (Jt. App. 30, 109-110). 

Aztec’s cash book shows that, by the date of the first 
meeting of stockholders, payments amounting to $487,pOO 
had been made in respect of subscriptions to the company’s 
capital stock, and that additional payments in respect of 
such subscriptions amounting to $233,700 liad been mqde 
through July 17, 1885 (Jt. App. 120-121). It is significant 
to note, in view of appellants’ present contentions tljiat 
Aztec was a mere creature of the railroad, that there wias 
from the beginning a substantial investment in Aztec by 
individual stockholders, amounting to $487,900, or 62% lof 
the original capitalization (Jt. App. 118-121). The money 
of these individual stockholders was used to make up t)ie 
purchase price of $500,000 for the lands in question, apd 
the company engaged actively in the ranch and cattle 
business (Jt. App. 128-146). It is perfectly clear thjat 
Aztec was no mere holding company of the lands which lit 
bought from the railroad. 

I 

Thereafter, the formal contract between Atlantic & 
Pacific and Aztec, a carefully drawn contract between tvfo 
corporations, was duly executed by the officers of each cjn 
February 3, 1886 (Jt. App. 46-54). 

After the contract was executed, over half of the lan4s 
covered by the contract, some 576,701.91 acres, were con¬ 
veyed to Aztec by the railroad (Fdg. 10 at Jt. App. 41). 
Appellants do not dispute this (Br. 23). It is therefore 
plain that the transaction between Aztec and Santa Fels 
predecessor was a bona fide sale for half a million dollar^, 
paid in cash, and that the status of Aztec as an innocent 
purchaser for value of the entire million acres was never 
questioned by anyone, certainly not by any of the land 
officers of the Government. It is not without significance 
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that the original sale was not questioned by any Secretary 
of the Interior for over sixty years, and that it was first 
questioned after the decision of this Court on the first 
appeal herein indicated that the denial of the present 
application for the lands now in question could not be law¬ 
fully sustained on the grounds originally put forward by 
the Department of the Interior in 1943 and 1944 (Jt. App. 
63-80). 

C. Aztec’s rights to the lands now in question were not 
merged in the arbitration award of 1894 because the 
railroad never made the payment which by the terms 
of that award was the prerequisite for the extinguish¬ 
ment of Aztec’s rights to land. 

Appellants argue, however, that, whatever Aztec’s rights 
may have been in 1886, its claims under the original con¬ 
tract of sale with Atlantic & Pacific were merged in the 
1894 arbitration award (Br. 22-26). 

The fatal and obvious defect in this argument is that it 
wholly misreads the terms of the award {supra, p. 2). 
The pertinent language in the stipulated terms of the 
award (Jt. App. 35, 132), which is entirely overlooked by 
appellants, is the clause, 

that until payment by the Atlantic & Pacific Railroad 
Company of this sum, the Aztec Company is entitled 
to retain a lien upon the unsurveyed lands (some 
427,049 74/100 acres) for which no Patent has been 
obtained * * * 

Now, since admittedly no payment of the award was 
ever made, it follows that Aztec’s lien continued. Appel¬ 
lants’ argument to the contrary rests on a complete mis¬ 
reading of the award. It is significant that the Secretary’s 
1947 “findings,” which certainly were not lacking in re¬ 
sourcefulness or ingenuity in respect of devising ways 
and means of defeating Aztec’s claim, did not rest upon the 
merger of the claim into the arbitration award. Whatever 




I 


31 

other criticism might be made of those “findings,” 7 they 
correctly read the arbitration award. 

It is true that, after the award was made, Aztec carried 
the amount thereof, rather than the value of its lands, in 
the asset column of its balance sheet (Jt. App. 134, 139; 
Appellants’ Br. 24-25). But this was a mere matter of 
accounting; it was obviously more convenient to carry t|he 
amount of the award as a receivable than to set out in tjhe 
actual balance sheet the circumstance that the lien remained 

I 

until the award was actually paid. In any event, the 4 C_ 
counting entry cannot serve to vary the terms of the awaiid. 

Aztec hoped that the railroad would pay cash and ^o 
make unnecessary the continuance of the lien; cash in hahd 
was preferable to a right in lands which might not material¬ 
ize (as in fact it did not) until far in the future. Aztec’s 
original corporate life was fifty years from 1884 (Jt. App. 
109)—and, long though this period was, it would not ha\fe 
spanned the time eventually consumed to perform the con¬ 
tract for the sale of the million acres. The railroad did npt 
pay the award, obviously because of the financial difficulties 
which eventually forced it into receivership, and so the liep 
continued. The contrary hope reflected in Aztec’s balancp 
sheet, that payment would be made, clearly did not and 
could not have the effect of dissolving a lien which wa^ 
Aztec’s security against the possibility—and, as it hap|- 

pened, the fact—of ultimate non-payment. j 

l 

D. Santa Fe’s quitclaim deed of 1905 was supported by 4 

valuable consideration. 

Appellants contend, next, that the quitclaim deed which 
Santa Fe executed in 1905 was not supported by a valuable! 
consideration (Br. 26). | 

The District Court found as a fact (Fdg. 10, Jt. App. 40-i 
41) that this deed was executed “in settlement of the claim 

I 

- l 

7 Prior to December 1947, land decisions by the Secretary of the Interior I 
were routinely prepared for that officer’s signature by the lawyers in the 
Solicitor’s Office. See Ann. Rep. Sec. Int. (1937) 354; id. (1947) 352; id.\ 
(1948) 396. 
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of Aztec for so much of the said lands as had not at that 
time been conveyed to Aztec.” As indicated above, the 
original lien under the 1886 contract remained because -the 
payment provided for in the 1894 arbitration had never 
been paid. That claim was not extinguished by the receiver¬ 
ship of the Atlantic & Pacific, the foreclosure which fol¬ 
lowed, or by the Congressional incorporation of the Santa 
Fe. For Section 1 of 'the enabling Act of March 3, 1897, c. 
374, 29 Stat. 622, expressly provided (Appellants’ Br. 37) 
that “nothing herein contained shall be construed * * # as 
in any manner affecting the vested rights of any settler or 
settlers on any of the lands heretofore granted to the At¬ 
lantic & Pacific Railroad Company or of any purchaser or 
purchasers of said lands from said company * * and 
further (Appellants’ Br. 38) that “in case any uncom¬ 
pleted contracts for the purchase of land shall be pending 
at the time of such foreclosure sale, such new company 
shall, upon payment to it of any unpaid balance of purchase 
money for such land at the time provided in such contracts 
for the sale thereof, convey and release to the holders of 
such contracts all its title, interest, and estate in and to 
the land embraced in such contracts.” 

These provisos became effective because, as has been 
shown, Aztec’s claims were never merged in the arbitration 
award. 

Consequently the quitclaim deed (Jt. App. 56-58), which 
was given in settlement of Aztec’s existing lien, was sup¬ 
ported by consideration; release of a claim, even of a dis¬ 
puted claim, constitutes consideration. Union Bank v. 
Geary, 5 Pet. 99; Northern Liberty Market Co. v. Stenbner, 
15 D. C. (4 Mack.) 301; Board of Education v. American 
Nat. Bank, 294 Fed. 14 (C.C.A. S); 1 Williston, Contracts 
(rev. ed. 1936) Sec. 128. 

And the circumstance that only the nominal sum of $1 
was recited in the quitclaim deed (Jt. App. 57) does not pre¬ 
clude a showing that a more substantial consideration was 
in fact involved. Hits v. National Metropolitan Bank, 111 
U. S. 722; Droop v. Ridencur , 11 App. D. C. 224. 
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Appellants argue (Br. 25-26) that Aztec’s annual reports 
reflect its view that the award was wiped out by the reor¬ 
ganization (Jt. App. 142-143). This, however, is not atjall 
inconsistent with the contention that the lien continued ^ind 
became an obligation of the new company as a matter of 
law, even though Santa Fe had not originally made provi¬ 
sion for satisfaction of Aztec’s claim in the reorganization 
plan. It is true that some eight years elapsed between 
Santa Fe’s incorporation and the date of its quitclaim 
deed. But the circumstance that Santa Fe quitclaimed oyer 
400,000 acres of land is convincing evidence that it vfas 
finally persuaded that, under the terms of the 1897 Ajct, 
there was necessarily merit in Aztec’s claim. Even if, at 
the very worst, Aztec’s claim was much more doubtful thlan 
we think it actually was, the authorities cited above, p. 32, 
hold that the giving up even of a disputed claim constitutes 
a valuable consideration. | 

It follows that, in 1905 as in 1886, the acquisition 1})y 
Aztec of the several railroads’ rights was a purchase tyr 
value. | 

I 

E. Aztec was in fact not under the railroad’s control, and, 
even if it had been, that circumstance would not pre¬ 
clude it from having been an innocent purchaser for 
value within the meaning of a statute passed over fifty- 
five years after the transaction now first assailed anil 
some twelve years after the railroad had disposed df 
all its interests in Aztec. 

We do not believe it necessary to inquire at any lengtji 
into the relationship between Aztec and Atchison, 8 becausp 
the details of that relationship do not militate against the 
conclusion reached by the District Court (Cone. 4, Jt. Appj. 

8 The original grantee of the lands in question was the Atlantic & Pacific): 
Railroad Company, under the act of July 27, 1866, 14 Stat. 292. The Western 
Division of the Atlantic & Pacific (including the land grant) went into rej 
ceivership in 1894, and was sold at foreclosure and acquired by Santa Fe 
Pacific Railroad Company in 1897. Prior to that time and from about 188(1 
Atlantic & Pacific was under the control of the Atchison, Topeka and Santa) 
Fe Railway Company. For convenience and to avoid confusion, these several! 
companies are herein referred to as Atlantic & Pacific, Santa Fe and Atchison.) 
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43) that Aztec was an innocent purchaser for value in the 
sense of the Transportation Act. 

At most, appellants’ contentions come to this (Br. 27- 
29): 

1. That approximately 23% of Aztec’s capital stock was 
owned by Atchison. 

2. That an equal stock interest was owned by J. & W. 
Seligman & Company, a New York banking firm which 
is known to have participated in railroad financing. 

3. That the Atchison interest was represented on the 
Aztec board of directors and executive committee and 
that from time to time one or more of the officers of 
Aztec w'ere also at the same time officers or directors of 
one of the railroads. 

4. That from 1885 to 1898 when Aztec was engaged in the 
cattle and ranch business a large part of its working 
capital was raised by cash loans and advances made 
equally by its two principal stockholders, J. & W. Selig¬ 
man & Company and Atchison and that this indebted¬ 
ness to its principal stockholders was finally settled by 
an agreement made in 1897 to liquidate the ranch and 
cattle business and to pay off the loans and advances 
wdth the proceeds. 

5. That Aztec is listed in the company manuals of Atchi¬ 
son from 1896 to 1905 as an “auxiliary” company. 

6. That the valuation report of the Interstate Commerce 
Commission on Atchison issued in 1927 shows that as 
of June 30, 1916, Atchison held as stocks of “affiliated 
non-carrier corporations” Aztec stock having a book 
value of $86,280.00, and that at the date of its reorgani¬ 
zation in 1896 Atchison had investments in other com¬ 
panies including Aztec stock of a book value of $215,- 
700.00 and bonds of a book value of $90,000.00. 

Even on those facts, it does not follow that Atchison domi¬ 
nated or controlled Aztec to such an extent that Aztec was 
at any time a mere creature of the railroad. The Atchison 
stockholding interest was never more than 23% of the 
total; it was at all times matched by an equal interest of the 





other principal stockholder, J. & W. Seligman & Company; 
and there is no evidence whatever that J. & W. Seligm|an & 
Co. had any control of Atchison or vice versa, or evqn of 
any close relationship between them other than that the 
Seligman firm participated generally in railroad financing 
in that period. 9 

As the District Judge said (R. 208-209), 

In this instance the evidentiary facts are stipulated. 
They depend very largely on matters of record and on 
documentary, undisputed evidence. There is no oral 
testimony, and consequently no question of credibility 
of witnesses is presented. Whether Aztec was an in¬ 
nocent purchaser for value depends on whether I the 
conveyance from Santa Fe Pacific to Aztec was a ifeal, 
bona fide transaction involving a real change of in|ter- 
est, or was merely a colorable paper transfer from one 
person to his alter ego. 

It appears from the undisputed facts that Santa! Fe 
Pacific had a large minority interest and an active par¬ 
ticipation in the control of Aztec. The banking firhi of 
J. & W. Seligman had an equal interest and an equal 
participation in the control of Aztec. There is no Evi¬ 
dence that the interests of Santa Fe Pacific and the 
Seligman firm were identical; or that the Seligman 
firm was in any way dominated or influenced by Santa 

9 The position of J. & W. Seligman & Co. in the latter part of the l9th 
century as a great international banking firm is a matter of historical 
fact. The firm was founded in 1862 by Joseph Seligman and his sqvcn 
brothers; it had branches in Frankfurt, London, Paris, San Francisco land 
New Orleans. During the Civil War it aided largely in the financing of! the 
war, marketing approximately $200,000,000 of United States bonds in Ger¬ 
many at a time when it was practically impossible to sell such bonds! in 
English or French markets. These sales have been characterized by the his¬ 
torian Dodd as scarcely less important than the Union victory at Gettysburg. 
For many years the firm acted abroad as fiscal agent for the United States 
Government. Joseph Seligman was offered the position of Secretary of jthc 
Treasury by President Grant but declined it. Under the leadership of Jesse 
and Issac Seligman the firm participated in the flotation of many railrpad 
securities and in the reorganization of several American railroads, including 
the Pere Marquette, and in the financing and reorganization of many indus¬ 
trial companies such as the American Steel and Wire Company, American 
Hide & Leather Company, and Cramp Steamship Company. The firm >jvas 
also a member of the syndicate which placed the Panama Canal shares find 
was active in the flotation of loans to countries in South and Centfral 
America and in the Orient. See 16 Diet: Am. Bioff., s. v. “Joseph Seligman”, 
“Jesso Seligman” and “Issac Newton Seligman”; 1 Swaine, The Crav'ath 
Firm, 313, 387, 633-640, 720. 
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Fe Pacific; or that the Santa Fe Pacific and the Selig- 
man firm acted in concert. 

It seems to the Court that no inference is justified 
that the Santa Fe Pacific, any more than the Seligman 
firm, dominated Aztec, or that by virtue of the facts 
which have just been summarized a conveyance from 
Santa Fe Pacific to Aztec is colorable. 

Let us take a supposititious case. Suppose “A” con¬ 
veys property to the firm of “A” and “B”, in which 
“A” has a half interest and “B” has the other half 
interest, and both share active control of the partner¬ 
ship. Under such circumstances it can hardly be suc¬ 
cessfully contended that because of these facts alone 
the transaction wms not bona fide or did not result in a 
real change of ownership. 

The situation is entirely different from that present¬ 
ing a single minority interest with the balance being 
widely scattered. In such a situation the minority in¬ 
terest, even though comparatively small, may domi¬ 
nate the corporation. In this instance, however, there 
are two equally large and equally powerful minority in¬ 
terests. There is no evidence that either one wms more 
weighty or more influential in the control of Aztec than 
the other. There is no warrant or basis for inferring 
that Santa Fe Pacific dominated or controlled Aztec 
any more than did the Seligman firm, since the Selig¬ 
man firm had an equal financial interest and an equal 
control over Aztec. 

The Court therefore reaches the conclusion that the 
finding of the Secretary of the Interior that Aztec was 
not an innocent purchaser for value is not sustained by 
substantial evidence, because the transfer, so far as the 
evidence is concerned, from Santa Fe Pacific to Aztec 
involved a real change of ownership and not a mere 
nominal or paper transfer from a corporation to a sub¬ 
sidiary controlled by it. 

See also Finding of Fact 13, Jt. App. 42. 

As we have pointed out, appellants cite no authorities to 
the contrary, and the only cases cited in the Secretary’s 
“findings” are to the effect that, where there is “control,” 
notice of a defect in the parent’s title is important to the 
subsidiary (Jt. App. 199). Here no such defect appears— 
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which may well be the reason why the Secretary’s citatibns 
do not appear in appellants’ brief. 

More basic, however, is the inherent defect in appellants’ 
argument. 

What is involved here is a statute passed in 1940, whjich 
in essence proposed a bargain to the land grant railroads: 
Give up your claims to additional lands, and the United 
States will give up its rights to a lower rate. See Kru$ v. 
Santa Fe Pac. R. Co., 329 U. S. 591. There were three sav¬ 
ing clauses, the one now in question concerning laijds 
“heretofore sold by any such carrier to an innocent pur¬ 
chaser for value.” In this case the transactions took plg(cc 
in 1886 and in 1905. By 1928, Atchison and J. & W. Seljg- 
man & Co. had disposed of all their stockholdings in Azt|ec 
(Jt. App. 32-33). If, after 1940, Santa Fe had, as an origi¬ 
nal proposition, assisted in the organization of Aztec, h^d 
then conveyed its unsatisfied selection rights to Aztec ft>r 
value, and had thereafter filed its release under the Trans¬ 
portation Act of 1940, the Government might be heard (to 
argue that such a transaction involved an attempt on tljie 
part of Santa Fe to keep its lands and to get the benefit ^f 
the higher rate as well, and that the sale was colorable apd 
hence not within the exception. j 

But it is a very different argument that appellants ai(e 
making here. They are urging that the 1940 Act must hie 
interpreted to invalidate retroactively a completed trans¬ 
action, one which had its origin in a contract executed ovelr 
fifty years before the Act, which was recognized as valiii 
by all parties, the United States included, during all of the 
intervening period, simply because of a stockholding inter¬ 
est which had been disposed of some twelve years before the 
passage of the statute in question. Congress had the powet 
so to condition its giving up of the higher rate, but Corn 
gress did not do so, and we are confident that no such Coni 
gressional intent has been or can be spelled out of th4 
simple and familiar phrase here in question. 

Appellants’ attempt to deny Aztec’s rights on the 
grounds set out in the Secretary’s 1947 “findings,” ground^ 


38 


which are repeated here (Br. 27-29) without any particular 
showing of enthusiasm, much less of conviction, is obviously 
an afterthought. There is no trace in the original decision 
in 1943 and 1944 of any suggestion that Aztec was anything 
but an innocent purchaser for value (R. 63-70, 81-S4). At 
the first hearing in the District 'Court, the Secretary simply 
deposed that he had had no occasion to look into the ques¬ 
tion of Aztec’s status. See Krug v. Santa Fe Pac. R. Co., 
SI U. S. App. D. C. at 289-290, 158 F. 2d at 318-319. It was 
not until after the mandate of this Court had gone down 
and a time was set for answering the complaint herein 
{supra, p. 17), that the officials of the Land Department 
first formulated their present theory as a basis for denying 
appellees’ claims. 

Even so, appellants and their counsel seem to be at odds 
as to how to support 'that theory. The Secretary rested 
his case almost entirely on “control” (Jt. App. 193-199), 
and said nothing as to any alleged merger of Aztec’s claim 
in the arbitration award. Appellants’ counsel here argue 
most strongly on the merger point (Br. 23-27), and do not 
labor, to say the least, the “control” point (Br. 27-29). 

It is obvious that the present theory is an afterthought 
on either basis. And the District Court correctly held that, 
as a matter of law, it could be supported on neither. 

III. The Determinations of the Secretary of the Interior 
Which Are Involved Here Were Subject to Judicial 
Review for Any One of Several Reasons, and, Being 
Plainly and Palpably Wrong, Were Properly Disre¬ 
garded by the District Court. 

Being unable to buttress the Secretary’s 1947 “findings” 
by reported decisions, appellants are necessarily driven 
back to the familiar, if now perceptibly threadbare, con¬ 
tention that (Br. 29-33) “The administrative conclusion in¬ 
volved the exercise of discretion, was not plainly wrong and 
hence is impregnable to mandamus.” 
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We shall show that there are at least three separate rea¬ 
sons why the determinations here in question are subject 
to full judicial review. 


A. The determinations of the Secretary of Interior which 
are here in question were subject to judicial review 
because they involved only questions of law. 

The 1944 decision of the Secretary of the Interior (R. 6[7- 
70, 81-84) involved, on its face, only a question of law. Thjjit 
decision was reviewed in this Court on the first appeal aijd 
was held to be erroneous. Krug v. Santa Fe Pac. R. Cc ., 
81 U. S. App. D. C. 288, 158 F. 2d 317. The second “deci¬ 
sion” (R. 189-204A), although it purports on its face'to in¬ 
volve “findings of fact,” actually involved simply the de¬ 
termination of two questions of law. 

The first question “decided” by the Secretary was ths|t 
there was no deficiency in the Atlantic & Pacific grant. Bujt 
the basic facts relating to the land grant acreages involve^ 
had been stipulated (Jt. App. 37, 204A), and, as we hav|e 
shown above (supra, pp. 17-22), the only issue between thje 
parties was whether withdrawn lands which had consist¬ 
ently been held to be unavailable for selection could, yearjs 
later, be retroactively held to be available. It is plain thajt 
the resolution of this question is one of law and not of fact • 
and appellants here do not appear to urge that it is immun^ 
to review. 

The second question involved was the status of Aztec as| 
an innocent purchaser for value. Here again, there is nc| 
dispute as to the facts. The District Judge specifically} 
noted (R. 208) that the evidentiary facts were stipulated} 
and rested entirely on documents. The real issue was, see} 
pp. 25-38, supra, whether the phrase “innocent purchaser} 
for value” in the Transportation Act of 1940 could be retro¬ 
actively applied to invalidate and nullify a transaction 
originally entered into over a half a century before the pas¬ 
sage of the statute. This again is a pure question of law, 
but as to this one appellants argue for immunity (Br. 29-1 
33). 
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However, it has long been settled that determinations by 
the Secretary of the Interior in public land matters which 
turn upon a construction of the law do not conclude the 
courts. Wisconsin Central R’d Co. v. Forsythe, 159 U. S. 
46, 61; Wisconsin Central R’d Co. v. U. S., 164 U. S. 190, 
209-210; Red Canyon Sheep Co. v. I ekes, 69 App. D. C. 27, 
41, 98 F. 2d 308, 322. And, whatever may be the law as to 
complicated questions of Indian law involving the rights of 
Indians niter sese (cf. Wilbur v. United States, 281 U. S. 
206), it is plain that no particular sanctity attaches to the 
determination by the Secretary of questions of law involv¬ 
ing rights to indemnity lands. Indeed, most of that body 
of law, certainly insofar as it deals with rights to indemnity 
lands as against the United States, has been formulated in 
cases which not only reviewed but overturned determina¬ 
tions by the Secretary. Payne v. Central Pac. Ry. Co., 255 
U. S. 228; Payne v. New Mexico, 255 U. S. 367; United 
States v. Northern Pac. Ry. Co., 256 U. S. 51; Santa Fe 
Pac. R. R. Co. v. Fall, 259 U. S. 197. And it is significant 
that, on the last occasion when the Supreme Court passed 
on a claim under a railroad land grant, its decision—which 
in that instance upheld the Secretary—was rested on the 
correctness of that official’s decision; the court specifically 
passed over the broader ground of non-reviewability now 
being urged by appellants. Krug v. Santa Fe Pac. R. Co., 
329 U. S.^591, 597. 

It is therefore plain that, even as a matter of the common 
law of judicial review, the determinations here involved 
were not entitled to any weight except insofar as their es¬ 
sential correctness might make them persuasive. 

B. The plain terms of the Administrative Procedure Act, 
which appellants do not even mention, make it clear 
that, in any event, the Secretary’s determinations are 
subject to full judicial review. 

Section 10 of the Administrative Procedure Act (5 U.S.C. 
1009) became effective on September 11, 1946. The first 
decision of the Secretary here involved, rendered on Jan- 


uary 8, 1944 (Jt. App. 67) and reaffirmed a month later 
(Jt. App. 81) was reviewed and held to be erroneous by tl|is 
Court on the first appeal without resort to that Act. 

The second “decision” (Jt. App. 189-204A) was rendered 
on July 16,1947, and is consequently within the Act in poipt 
of time. Is it within that Act’s terms? 

Section 10(a) of the Act {supra, pp. 3-4), confers the 
right of review upon “any person suffering legal wroiig 
because of any agency action, or adversely affected or ag¬ 
grieved by any such action within the meaning of any rele¬ 
vant statute.” Section 10(c) specifically states that “Eveijy 
agency action made reviewable by statute and every fin^il 
action for which there is no other adequate remedy in an|y 
court shall be subject to judicial review.” And Sectiojn 
10(e) provides that “So far as necessary to decision anjl 
where presented the reviewing court shall decide all rele¬ 


vant questions of law, interpret constitutional and statu¬ 
tory provisions, and determine the meaning or applicability 
of the terms of any agency action.” 

Since, obviously, there is no statute here which preclude^ 
judicial review, and since land matters are not by la\tf 
committed to agency discretion—the only two exceptions 
stated in Section 10—it follows that, as the District Court} 
held (Jt. App. 20S), the Secretary’s determinations herej 
are subject to judicial review (see also Snyder v. Buck, 75 
F. Supp. 902 (D.D.C.)), even if it be considered arguendo\ 


that they were not so reviewable prior to the effective date 
of the Administrative Procedure Act. 


Appellants do not cite that Act, let alone discuss it, 
although it was relied on by the District Court (Jt. App. 
208). We do not know, therefore, on what grounds they; 
consider it inapplicable, unless indeed their view is “Out 1 
of sight, out of mind.” 

It is true that some of the comments on Section 10 before 


its passage considered that it was simply a declaratory 
provision; significantly enough, however, such comments j 
were invariably preceded by the weasel words “in 
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general.” See, e.g., S. Rep. 752, 79th Cong., 1st sess., p. 43; 
92 Cong. Rec. A3154. And certainly nothing in the dis¬ 
tinctly vague legislative history of the Administrative 
Procedure Act (see Sen. Doc. 248, 79th Cong., 2d sess.) 
discloses any legislative intent at variance with the specific 
and explicit provisions of Section 10. 

We submit, therefore, that if for any reason the deter¬ 
minations here in question w^ere not reviewable before the 
Act, they were so afterwards—as counsel for the appel¬ 
lants appears to have conceded at the trial (Jt. App. 208). 

C. The Secretary’s 1947 “findings” are fully reviewable for 

the additional reason that they were made ex parte, in 
response to a request by counsel for information, with¬ 
out a hearing, and long after the present proceeding 
was commenced 

Even the cases which, long before the Administrative 
Procedure Act, cast a broad penumbra of unreviewability 
around decisions of the Secretary of the Interior in land 
matters, emphasized that that officer had been constituted 
a tribunal with judicial functions. Riverside Oil Co. v. 
Hitchcock, 190 U. S. 316, 324; West v. Standard Oil Co., 
278 U. S. 200, 219. That is the real meaning of the “exer¬ 
cise of judgment and discretion” cases relied on by 
appellants here (Br. 30). But, even under the common 
law decisions on judicial review, the Secretary of the In¬ 
terior could not, without hearing, make an ex parte deter¬ 
mination and obtain for it the same respect as for his 
judicial determinations. This Court has specifically held 
that the Secretary of the Interior can not conclude a 
claimant by ex parte findings. Wilbur v. Lyders, 61 App. 

D. C. 202, 59 F. 2d 877. 

The 1947 “findings” for which inviolability is now urged 
here were not in any sense judicial findings made after a 
hearing conducted pursuant to the rules of the Land 
Department. They w T ere made (Jt. App. 192) because “the 
Attorney General, by letter of March 28, 1947, requested 
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the Department [of the Interior] to make administrative 
findings”—and that request was made two days after the 
District Court had fixed a time for appellants to filej an 
answer (Jt. App. 15-16). | 

The 1947 “findings”, then, were made to furnish infor¬ 
mation on which counsel might base an answer, after the 
first appeal to this Court had pointed out the incorrectness 
of the Secretary’s earlier decision (Jt. App. 67^70, 
81-84). 10 The question of fact left open by this Court yas 
whether in fact, as appellees had alleged, there had b^en 
a deficiency in the grant—and the case was remanded, fiot 
to the Interior Department, but “for trial on the merits, 
if and when an answer is filed by the Secretary.” 81 App. 
D. C. at 291, 158 F. 2d at 320. It was at that juncture that 
the Secretary of the Interior was called on to maike 
“administrative findings.” (We emphasize parenthetically 
that the request was not for judicial findings.) 11 It w^s, 
of course, entirely proper to make administrative findings 
for the information of the Department of Justice, and to 
assist the law officers of the Government in formulating 
and in attempting to establish their defenses to the preseht 
proceeding. We object only to the aura of non-reviewability 
with which appellants’ counsel now seek to invest the 
findings which were made, and to their effort to attribute 
an untouchable sanctity to a determination by one partjy 
to an action, made after that action has begun, so that b^ 
a species of fiat the courts are ousted of jurisdiction aftejr 
resort to judicial relief has demonstrated the essential 


10 Here and there the Secretary’s 1947 “findings” document the old adage 
that ‘ ‘ a man convinced against his will is of the same opinion still. ’ ’ E.g., ajt 
Jt. App. 200: “Thus, notwithstanding the general theory, enunciated by the 
Court of Appeals, that in the case of a deficiency rights to specific indemnity 
land attach without the necessity of a selection, it follows that in the presenjt 
case Aztec cannot be an innocent purchaser for value, since the railroad 
failed to make any selection.” Compare his earlier contrary decision in 1938 
on the same point, quoted supra, at p. 15. 

11 It is accordingly unnecessary to consider what might, in that event, hav$ 
been the interrelationship between court and administrative agency which 
figured in the much litigated Kansas City Stockyards rate case. See United 
States v. Morgan, 307 U. S. 183, 191; United States v. Morgan, 313 U. Si ' 
409, 422. 
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unlawfulness of that party’s course. For to accede to the 
argument that appellants make under the present heading 
would be to permit a public officer, when sued, to put forth 
his own subsequent ex parte determination as a complete 
bar to relief against him. 

The Court has already ruled against any such attempt. 
Wilbur v. Lyders, 61 App. D. C. 202, 59 F. 2d 877. There, 
after an appeal to the courts had resulted in a ruling 
adverse to the Department’s attempt to defeat a selection 
by a subsequent withdrawal {West v. Lyders, 59 App. D. C. 
122, 36 F. 2d 108), the Secretary in his answer set forth 
facts which in his view served to show that the land there 
in question was not available for selection. This Court 
held that this was insufficient, that a mere arbitrary ex 
parte ruling, without a hearing, “cannot be treated as a 
final decision in the exercise of the quasijudicial power 
reposed in the Secretary.” 61 App. D. C. at 204, 59 F. 2d 
at 879. 

The same considerations govern here. Appellees were 
accorded no hearing, and the Secretary did not purport to 
give them one. He was simply making administrative find¬ 
ings for the information of his counsel, not exercising 
judicial functions. Accordingly, his 1947 “findings” are 
entitled to no weight whatever as such. To hold that they 
were so entitled would simply mean that any public 
officer, once shown to be wrong, could forever immunize 
himself from accountability for his unlawful acts by the 
easy expedient of making “findings” while the litigation 
was pending, and then simply standing on those findings. 

That has not been the law up to now, and we are confi¬ 
dent that this Court will not now make it the law. For to 
accede to appellants’ arguments on this point would be, 
indeed, to sanction a gross abuse of the administrative 
process. 
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CONCLUSION. 

For the foregoing reasons, the judgment below should 
be affirmed. 

I 
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(i) 

Cumulative total 
of approved 
indemnity selections, 
at end of each year, 
in acres 

(2) 

Outstanding 
unsatisfied losses, 
at en d of each 
year, in acres* 

(3) 

Vacant surveyed 
indemnity lands, 
at end of each 
year, in acres 

(4) 

Outstanding losses 
for which no 
indemnity available, 
at end of each 
year, in acres** 

1897 

845,986.81 

608,100.31 

147,946.54 

460,153.77 

1898 

845,986.81 

608,100.31 

128,443.26 

479,657.05 

1899 

845,986.81 

608,100.31 

128,344.4 

479,755.91 

1900 

845,986.81 

608,100.31 

131,197.25 

476,903.06 

1901 

845,986.81 

606,100.31 

119,984.67 

488,115.64 

1902 

845,986.81 

608,100.31 

129,489.38 

478,610.93 

1903 

845,986.81 

608,100.31 

151,500.15 

. 456,600.16 

1904 

845,266.81 

608,820.31 

166,257.08 

442,563.23 

1905 

845,266.81 

608,820.31 

161,629.46 

447,190.85 

1906 

845,266.81 

608,820.31 

161,174.66 

447,645.65 

1907 

845,266.81 

608,820.31 

82,420.08 

526,400.23 

1908 

845,266.81 

608,820.31 

127,465.2 

481,355.11 

1909 

845,266.81 

608,820.31 

123,819.6 

485,000.71 

1910 

845,266.81 

608,820.31 

120,802.84 

488,017.47 

1911 

842,224.21 

611,862.91 

142,967.07 

468,895.84 

1912 

815,232.88 

638,854.24 

162,790.45 

476,063.79 

1913 

815,752.88 

638,334.24 

161,671.48 

476,662.76 

1914 

815,752.88 

638,334.24 

154,679.26 

483,654.98 

1915 

902,715.15 

551,371.97 

74,452.36 

476,919.61 

1916 

944,740.35 

509,346.77 

38,973.88 

470,369.89 

1917 

953,838.09 

500,249.03 

27,677.93 

472,571.1 

1918 

953,291.69 

500,795.43 

28,479.8 

472,315.63 

1919 

953,131.69 

500,955.43 

53,543.37 

447,412.06 

1920 

980,930.73 

473,156.39 

54,855.05 

• 418,301.34 

1921 

989,495.72 

464,591.4 

22,859.73 

441,731.67 

1922 

989,495.72 

464,591.4 

44,771.82 

419,819.58 

1923 

989,239.63 

464,847.49 

44,948.8 

419,898.69 

1924 

989,239.63 

464,847.49 

167,632.33 

297,215.16 

1925 

989,239.63 

464,847.49 

195,985.12 

268,862.37 

1926 

989,239.63 

464,847.49 

233,027.72 

231,819.77 

1927 

1,001,090. 

452,997.12 

213,793.35 

239,203.77 

1928 

1,015,090.08 

438,997.04 

202,588.24 

236,408.8 

1929 

1,050,009.94 

404,077.18 

165,740.88 

238,336.3 

1930 

1,051,925.4 

402,161.72 

164,465.42 

237,696.3 

1931 

1,052,005.4 

402,081.72 

160,937.58 

241,144.14 

1932 

1,068,896.92 

385,190.20 

165,484.84 

219,705.36 

1933 

1,068,896.92 

385,190.20 

143,469.73 

241,720.47 

1934 

1,068,896.92 

385,190.20 

143,156.02 

242,034.18 

1935 

1,068,896.92 

385,190.20 

143,373.14 

241,817.06 

1936 

1,068,896.92 

385,190.20 

149,076.98 

236,113.22 

1937 

1,074,813.95 

379.273.17 

148,356.98 

230,916.19 

1938 

1,074.813.95 

379.273.17 

148,836.98 

230,436.19 

1939 

1,074,813.95 

379,273.17 

162,864.26 

216,408.91 

1940 

1,074,813.95 

379,273.17 

177,892.83 

201,380.34 


* The figures in Column (2) are obtained by subtracting the cumulative total of approved indemnity selections 
at the end of each year, Column (1), from the total losses in place, 1,454,087.12 acres, as determined by the Depart¬ 
ment of the Interior. 

** The figures in Column (4) are the difference at the end of each year between the outstanding unsatisfied losses 
shown in Column (2) and the vacant surveyed acreage available for selection shown in Column (3). 



